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It is the policy of the American Judicature Society to send 
this Journal free to every person who wishes to receive it. 
The Society is enabled to perform this service by virtue of 
the dues paid by Voting and Sustaining Members. Voting 
Members pay five dollars per annum. 


Reform of Arbitrary Judges 


“Say what you please, Gentlemen, you put a man in a judgeship—unless 
he is an extraordnary man—give him the position for life—and he has got 
to be a man of very fine quality indeed if he is not inclined to abuse that 
privilege and to forget the source from which he came.” 

We take this text from a recent report of a bar convention. I[t pro- 
vokes several lines of thought. It was obviously spoken in sincerity and 
was based on experience. While aimed directly at life tenure for judges it 
also supports the principle of popular choice of judges, always associated 
in our experience with short terms. 

But we know of no adherents to the idea of a life term. In Massachu- 
setts, our best example, the point is aways emphatically made that the 
tenure of the appointed judges is for good behavior. That type of tenure 
has been made more realistic in recent years. Impeachment and legislative 
removal by address are confessedly unfitted for the job of getting rid of a 
judge who is partial or arbitrary. Massachusetts has got beyond that stage 





We know of no present proposal in any state to experiment with life 
tenure. Everywhere the problem is to find the most practical way to insure 
the selection of judges who possess intellectual qualifications and the right 
temperament, and to relieve the office of all political influence. There are 
those who say it can’t be done, but they seem to ignore promising methods. 

The matter of tenure, so far as opportunity for retirement of a judge 
who affronts the public conscience is concerned, is readily solved by limiting 
the term of office to a few years and affording the voters opportunity to ex- 
press their disapproval, the issue being limited solely to the judge’s record. 
They would, of course, be strongly influenced by bar opinion. ‘There are 
those who declare that such tenure, though obviously much safer and more 
fair than the customary election, would involve too much risk; and there 
are others who say that the risk is entirely different—that removal would 
be virtually impossible. 


To this point our comment is to serve as an introduction to the extra- 
ordinarily valuable article in this number of the JouRNAL on the subject: The 
Retirement and Removal of Judges. In preparing this article, which shows 
clearly the vast amount of labor and scholarship involved, Professor Burke 
Shartel has done most capably what should have been done more than a 
generation ago. There has been until now a great gap in the material we 
have possessed as a basis for improving judicial conduct. We have been 
almost universally deprived of a means for dealing with the judge whose 
powers are waning. The federal system is insufficient as to this and popular 


123 











124 


election with short terms has been notoriously 
unable to do justice, either to the office, or to the 
incumbent. 

It is naturally a judicial function to determine 
when the removal of a judge is essential to the 
good of the service. Experience proves the folly 
of leaving the decision either to the judge him- 
self or to the electorate. As to voluntary retire- 
ment we have similarly shirked the job of pro- 
viding pensions and opportunity for occasional 
special services. 

These factors have an implication also in the 
problem of selection. The office needs to be at- 
tractive in ways beyond annual salaries. The 
article we commend covers, with a wealth of 
commentary and references, this entire subject. 





It is not the role of such an article, however, 
to go beyond the confines of the title. There 
remains much to be considered and planned 
which goes directly to the heart of the objection 
voiced in the quotation at the head of this edi- 
torial. A lawyer can have no more bitter ex- 
perience than to be humiliated by an arbitrary 
or overbearing judge. There is no relief by way 
of appeal. Favoritism and despotism are unfor- 
givable. 

And we might as well admit that no method of 
selection and no manner of tenure can insure that 
measure of patience and evenness of temper 
which practitioners are entitled to. The lawyer, 
however, is not the only factor in the equation. 
More common than bad manners and ill temper 
on the part of judges is the tendency to waste 
the time of the court, the lawyers, the witnesses, 
the jurors and so eventually to ignore the public 
need for efficiency. Judges who have little ad- 
ministrative efficiency, or who disregard the need 
for promptness, who are contented with long lists 
of unreached cases, may deprive litigants of their 
rights, and yet hold the affection of practition- 
ers. Indeed, many easy-going—or should we say 
slothful—judges, possess all the other qualifica- 
tions, and especially those which endear them 
to lawyers. 





And so the need—hardly a movement as yet— 
for integrating the judiciary of a state so that 
responsibility can be fixed under an appropriate 
form of administrative direction. This is ordi- 
narily advanced as a means for getting more 
work done in the same amount of time, but with 
no loss of quality. But there is more in it than 
economy. A responsible and self-governed bench 


JOURNAL OF THE 


will have, inevitably, the key to solve the prob- 
lem postulated by the author of the objection 
above quoted. 

The only assured remedy for the faults which 
irk practitioners — favoritism, impatience, bad 
manners, arbitrariness, as well as for indifference 
to the wasting of time—is the creation of a 
standard of right conduct by a majority of a 
bench which has power to admonish the few 
members who occasionally forget their etiquette. 





We have gone far enough in a number of im- 
portant tribunals to prove the high value of 
judicial organization and administration. Some 
of these courts have made astonishing records 
in efficiency. With the value that we set on time 
the judiciary of a state cannot be expected to 
meet public and professional demands without 
business management. This implies naturally the 
keeping and publishing of administrative data. 
We passed through a brief era when the gather- 
ing of data was assumed, for special purposes, 
by voluntary workers. Some good was accom- 
plished, but it falls far short of the wholesome 
values obtainable to a bench through its own 
efforts. Judges need to realize an individual re- 
sponsibility to the entire body of judges. Alto- 
gether they are employed in a single function, 
that of administering justice according to law 
throughout an entire state. The go-as-you-please 
judicial unit no longer meets present demands. 

And we think this applies to the statistical 
function of judicial councils if they exist as 
something apart from the judiciary. Far better 
that the courts, having already ample means, per- 
form the rather simple, but essential duty of 
collecting and publishing statistical information. 
This is a function of every other body of officials. 
This would leave to the judicial councils their 
proper field. 

If the point is not clearly made, let us repeat 
that the shortcomings of the judiciary, which 
may be reduced by making the office more at- 
tractive and less hazardous, by an expert mode 
of selection, by retaining popular voting on the 
records of individual judges, by providing for 
involuntary retirement as a result of a judicial 
proceeding, are finally to be cured by integration 
of the bench, through which the ideals and stand- 
ards of the more conscientious may become the 
accepted standards of each individual judge. 

The principles involved are identical with the 
principles which are making the integrated bars 
responsible. 


Self-discipline can accomplish reforms utterly beyond the 
power of political compulsion.—Donald Richberg. 











The Friend of the Divorce Court 


By FRANK E. Cooper* 


While the problems of determining alimony 
allowance, awarding custody of minor children, 
and enforcing prompt payment of alimony will 
probably never cease to be perplexing, never- 
theless a great deal can be done toward the 
alleviation of the practical difficulties surround- 
ing these matters by the adoption of the admin- 
istrative devices which are employed by the 
Circuit Court of Wayne County, Michigan, 
through the office of the Friend of the Court. 


The development of this organization is itself 
of considerable interest to all persons concerned 
with practical problems of distributive justice. 
Organized eighteen years ago for the sole purpose 
of expediting alimony collections, the office of 
the Friend of the Court has become an impor- 
tant administrative agency, performing a variety 
of functions and available for new uses as new 
needs arise. Developing slowly and tested by 
experience, this agency provides a useful and 
efficient supplement to the ordinary machinery of 
private litigation, in many other fields besides 
that of divorce. 

But the activities of the Friend of the Court 
are chiefly concentrated on assisting the court 
in fixing alimony awards, in determining which 
spouse shall have custody of the minor children, 
and in enforcing payment of pecuniary allow- 
ances made in connection with proceedings for 
divorce, judicial separation, and annulment of 
marriage. A brief description of the methods 
employed by the Friend of the Court in these 
tasks will be essayed in the following lines, 
which are chiefly a synopsis of a study written 
by Professor John P. Dawson of the University 
of Michigan Law School and the present writer, 
published in the fifth annual report of the Judi- 
cial Council of Michigan (1935). 


1. Fixing Amount of Alimony Allowances. 


A copy of every petition for alimony is re- 
quired by the rules of the Wayne Circuit Court 
to be filed at the office of the Friend of the 
Court. The case is there assigned to an investi- 
gator, who interviews the parties and prepares 
a formal report, which is delivered to the chief 
assistant, who makes a recommendation as to 
the amount of alimony which should be awarded. 

This report and recommendation are sub- 
mitted to the judge who will pass on the petition. 
If no objection to the report and recommenda- 
tion is filed by counsel, the court enters an order 
directing the payment of alimony in the sum 
named in the recommendation. If, on the other 
hand, counsel for one of the parties indicates 


*A.B., J.D., University of Michigan: Member of 
the Detroit Bar, with Beaumont, Smith & Harris. 
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his dissatisfaction with the recommendation, the 
court hears arguments in opposition thereto. 


The chief merit of the practice is that it 
enables the trial judge, by a hurried glance at 
a neatly typewritten, two-sheet report, to ascer- 
tain the salient facts and circumstances of the 
case far more accurately than he could by lis- 
tening for a half hour to the arguments of 
opposing litigants and counsel. Even in cases 
where attorneys object to the Friend of the 
Court’s recommendation, they almost invariably 
concede that the reports may be taken as a stipu- 
lation of the relevant facts. 

The comprehensiveness and utility of these 
reports may be appreciated by a summary de- 
scription of their contents. They are divided 
into four parts: (1) status of family, (2) state- 
ment of facts by husband and by wife, (3) 
financial position of husband and of wife, (4) 
recommendation. 

The information as to the “status of the fam- 
ily” is given by filling in the blanks of a printed 
form which calls for determination of the follow- 
ing items: wife’s age, husband’s age, date of 
marriage, date of separation, children’s names 
and ages, with whom children are living and 
address, probability of reconcilation, date of 
filing bill of complaint, alleged grounds for di- 
vorce, previous marriages of husband, previous 
marriages of wife, children by previous mar- 
riages, wife’s occupation before marriage, wife’s 
occupation after marriage, place of husband’s 
employment, husband’s customary contributions 
to wife before separation, husband’s customary 
contributions to wife after separation, whether 
either party has applied for divorce before, 
whether alimony was granted in connection with 
any such previous divorce application, whether 
defendant has been personally served with copy 
of petition, whether wife is living with relatives, 
whether husband is living with relatives, amount 
wife desires as alimony, amount husband is will- 
ing to pay as alimony. 

When the parties are interviewed, each is 
asked to tell the cause of their marital difficul- 
ties. The statement is reduced to a concise 
form by the investigator. The real cause of the 
divorce is sometimes brought out far more 
clearly in this way than in the formal language 
of the bill and answer. The trial judges fre- 
quently make use of these statements in inter- 
rogating the parties when they appear in court. 


The financial statements of each party, which 
must be sworn to, embrace four items: weekly 
or monthly income, weekly or monthly expenses, 
gross assets, gross liabilities. Reports as to in- 
come are checked by the investigator. While 
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there has not as yet been discovered an accurate 
means for checking the truthfulness of the 
figures given for weekly expenditures, the in- 
vestigators insist that the parties itemize their 
average expenses as follows: room, food, laundry, 
clothing, insurance, transportation, doctor bills, 
medicine, recreational expenses, fuel, gas, elec- 
‘tricity, telephone, automobile payments, taxes, 
mortgage or land contract payments, payments 
on other debts. A discovery of the various 
sources of regular expenditures enables the in- 
vestigators to form a fairly accurate estimate of 
each party’s necessary living expenses. State- 
ments as to total debts and total assets, while 
sometimes incompletely given by the parties, are 
nevertheless helpful in determining in a general 
way their financial position. 


The recommendation, which is made by the 
chief assistant in the office, merely states the 
amount of alimony allowance recommended. In 
more than 80 per cent of the cases, the recom- 
mendation is satisfactory to counsel for both 
parties, and is entered as a court order without 
hearing. 


2. Awarding Custody of Minor Children. 


The court rules provide that in every divorce 
case in which the parties have one or more chil- 
dren under seventeen (17) years of age, no final 
decree may be rendered until the Friend of the 
Court has made an investigation and recom- 
mendation as to the custody of such minor 
children. 


The chief purpose of this report is to inform 
the court of the home environment in which the 
children will be brought up, if their custody 
is awarded to one of the parents. The report 
states the same information as to the status of 
the family and as to the financial position of the 
parties and as to each party’s version of the 
cause of the domestic difficulty, as appear in the 
reports filed in connection with alimony applica- 
tions. 


In addition, the report shows the church affilia- 
tion of each party (in case of religious differ- 
ences, special arrangements as to custody on 
holy days must sometimes be made), and con- 
tains a physician’s report (which is of especial 
value in determining the question of custody 
when one of the parents is suffering from a dis- 
ease which might be communicated to the chil- 
dren, or when one of the parents exhibits a tend- 
ency toward insanity), and a report on the 
home of each parent. 


The reports on home conditions are made in 
great detail. Reference is included to seem- 
ingly non-essential minutiae: whether the house 
is of brick or frame construction, exactly how 
many rooms it has, whether the furniture is old 
or new, how the house is heated, how many ex- 
terior entrances it boasts, et cetera. 


Other items noted are of obvious importance; 
for example, the statement of the number of 
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people living in the house. A crowded home is a 
poor one for children; they have insufficient 
space to play; they have little privacy; often it 
is the children who are required to sleep in 
make-shift beds. If there are boarders living 
in the house, a brief check is made as to their 
character and employment. 


In cases where the parties are agreed that 
either the mother or the father or some rela- 
tive shall have the custody of the children, the 
only home visited is that where it is proposed 
to keep the child. In other cases, the homes of 
each person desiring custody are investigated. 
But the recommendation as to custody in such 
instances does not depend on which parent can 
offer the better home. The Friend of the Court 
almost always recommends that the custody of 
the children be with the mother (unless she does 
not want them). In fact, it appears from a 
study of the reports that the only circumstance 
which is considered sufficient to deprive a mother 
of her children is her proven immorality. In 
some cases, where it is clear that neither parent 
is a fit custodian, it is recommended that the 
custody of the child be awarded to some social 
agency or charitable institution. 


3. Collection of Alimony. 


It may well be doubted whether any of the 
activities of the office of the Friend of the Court 
is of more value than its work in serving as a 
collection agency and clearing house for alimony 
payments. During the eighteen years that this 
task has been carried on, more than $18,000,- 
000.00 of alimony payments have been collected 
and redistributed. It has been estimated that 
between seventy and eighty per cent of all ali- 
mony payments ordered are actually collected, 
as a result of the work of the Friend of the 
Court. 


Although the Friend of the Court’s office is 
empowered to act sua sponte in enforcing pay- 
ments of alimony or maintenance awards, as a 
matter of practice it makes no attempt to do so. 
The office does serve, however, as an agency to 
receive and act upon the complaints of aggrieved 
divorcees who are not receiving alimony pay- 
ments. The complaint is usually disposed of by 
writing a letter to the delinquent debtor, and 
since these letters are impressed with the sanc- 
tion of an official court agency, they are 
effective to induce payments in a large percent- 
age of cases. More than 30,000 complaints are 
handled each year in this manner. 


If the alimony debtor, after receiving such a 
letter, neither makes payments nor presents a 
convincing showing of his inability to make up 
his arrears speedily, he is brought into court, by 
means of an order (issued by the court on appli- 
cation of the Friend of the Court’s office) to 
show cause why he should not be imprisoned for 
contempt. If the order to show cause is not 


effective a body attachment is issued, or extradi- 
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tion proceedings are resorted to (in case of the 
non-residence of the debtor). 


4. Other Functions of the Friend of the 
Court. 


The office of the Friend of the Court is re- 
quired to perform many miscellaneous duties in 
divorce cases. It is called upon to make inves- 
tigations and issue reports and recommenda- 
tions in many cases of applications for inter- 
locutory relief of various sorts. The investi- 
gators, also, follow up many complaints of viola- 
tion of orders as to custody and maintenance, 
and settle most of them without court action. 
The assistants in the Friend of the Court’s office 
make frequent attempts to induce litigants to 
settle their domestic difficulties. Each year a 
fair number of reconcilations are thus effected. 

During the eighteen years of its growth, the 
Friend of the Court’s office has become so well 
established as a convenient administrative agency 
which can be used to investigate and report to 
the Circuit Court in cases requiring special in- 
tervention, that, from time to time, it has been 
given various functions in no way connected with 
divorce proceedings. 

Thus, late in 1931 the Court temporarily dele- 
gated to this office the task of attempting to 
prevent or settle land contract and mortgage 
foreclosure actions which threatened to render 
hundreds of county taxpayers homeless. The 
service consisted chiefly in salvaging, by com- 
promise where possible, and by the institution 
of legal proceedings where necessary, whatever 
possessory rights could be claimed for defaulted 
vendees and mortgagors. 

The Friend of the Court is sometimes ap- 
pointed to act as trustee of funds awarded by 
the court for the benefit of minor children. The 
office is sometimes called upon to act as receiver, 
and is occasionally appointed as guardian ad 
litem of minor children. It enforces the pay- 
ment of money judgments awarded in bastardy 
cases. 

The office co-operates with the Juvenile Court, 
by recommending issuance of neglect or de- 
linquency complaints, in proper cases. It works 
with other social agencies, in various ways, as by 
referring physical or mental defectives to appro- 
priate clinics. Occasionally it aids the Bar Asso- 
ciation in disbarment proceedings. 

The work of the office is handled by a staff 
of 43 persons, headed by Edward Pokorny, Esq., 
who has been in charge of the office since its 
inception. His chief assistant, Hazen E. Kunz, 
Esq., makes all recommendations as to alimony 
and custody, and is in charge of the staff of in- 
vestigators. Six other assistants are in charge 
of enforcing alimony collections. A group of 
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seventeen investigators perform all the fact- 
finding functions of the office. Eighteen clerical 
assistants (including stenographers, cashiers, etc.) 
are employed. 





Friend of the Court in a Small County 

Editor’s note—The Michigan statute provides 
for the use of this procedure in other counties 
than Wayne, where it originated. And since the 
foregoing description was put into type, a local 
newspaper made it possible to report on a year’s 
operation in Washtenaw County, which has a 
population of about 65,000. Data concerning 
other counties is not available, but the informa- 
tion here presented should be of interest to judges 
and social workers throughout the country. 

“Divorce and alimony work of the friend of 
the court soared during the past year to the point 
where receipts of the office were $12,744.55 
higher than a year ago, Mrs. Maria Peel informed 
the county board of supervisors yesterday after- 
noon. 

“Total receipts climbed from $33,421.93 to 
$46,166.48 in the 12 months period, with ali- 
mony payments accounting for $11,219.96 of the 
increase. The number of active alimony cases 
was 312 on Sept. 30 and only 263 the year before. 

“The same trend was shown in divorce ap- 
plications filed, with 106 last year and 95 the 
year before. Domestic relations cases, in which 
family life is disturbed by desertion by one or 
both parents, non-support, non-payment of ali- 
money or disputes over custody, increased from 
84 to 103. The number of children affected by 
divorce and domestic relations cases went up 
from 313 to 337. 

“Alimony payments ordered by the circuit 
court for the benefit of minor children are re- 
ceived and disbursed by the friend of the court’s 
office. 

Interviews 3,520 Persons 

“Mrs. Peel also reported that she had been 
called into 31 criminal cases, interviewed 3,520 
persons on various matters and sent out 1,807 
letters. Children who are wards of the circuit 
court number 703, while 36 are in her custody, 
Mrs. Peel announced 

“In her capacity as juvenile probation officer, 
Mrs. Peel handled 147 cases. Eighty-one of these 
were delinquents, 53 neglect cases and three way- 
ward minors. 

“Only 10 boys and four girls were kept in de- 
tention homes during the year, fewer than ever 
before. Thirty-nine children were kept in board- 
ing homes at county expense, the number being 
reduced by seven during the year. The county 
paid $4,776.59 for board, supplies, clothing and 
books in these cases.” 
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Delegate Control Proposed for California Bar 


The California State Bar several years ago 
provided for a conference of local bar associa- 
tion delegates to meet a day preceding the an- 
nual convention. Experience pointed to a sec- 
ond step, which permitted the delegates to dis- 
cuss and vote upon resolutions and report their 
action to the convention. Then came the pro- 
vision for the submission of resolutions far in 
advance, so they could be debated in the local 
associations, and delegates could be instructed. 


At the meeting held in September, 1936, the 
delegate system adopted by the American Bar 
Association influenced opinion so that the dele- 
gates approved a resolution providing: 


“That a committee be appointed to consider the 
advisability of amending the state bar act (a) so 
as to constitute the annual meeting of the State Bar 
a representative body of delegates selected propor- 
tionately by the members of the State Bar in the 
several counties, and (b) to provide that the acts 
of the delegates shall have something more than 
recommendatory effect upon the board of govern- 
ors. Also that such committee report at the 1937 
conference of bar association delegates and meet- 
ing of the State Bar, and that if either or both of 
the above be approved by the committee, that the 
form of necessary legislation be submitted there- 
with. The passage of this resolution shall not be 
deemed to be an adverse criticism of the present 
constitution of the State Bar.” 


The last sentence was added to the resolution 
before it was adopted by the State Bar. 


All these steps are clearly designed to increase 
interest in bar affairs on the part of all members, 
and to decentralize some powers to that end. It 
has appeared necessary to permit real participa- 
tion in affairs by members who do not get to the 
annual convention. The present resolution, if 
given full effect, would enable a majority of 
members, through their local associations, to 
dominate the affairs previously submitted to a 
vote of members attending the annual meeting. 
This should afford the widest basis of discussion 
and the longest time for consideration, and, as a 
consequence, relieve the board of governors of 
some difficult decisions and make it easier for 
members of a minority on any question to accept 
defeat. In other words, to make for more wide- 
spread information and a resulting stability. 


We assume that the reason for amending the 
bar act is to compel the governors to execute the 
will of the membership as expressed by the an- 
nual meeting of their accredited and instructed 
delegates. It would be a very enlightening ex- 
periment. It should much increase the influence 
of local associations and stimulate membership in 
them. But amendment of the act should not de- 
prive the governing board of its essential powers 
and responsibility, because it is itself to quote 
the resolution—‘“a representative body of dele- 
gates selected proportionately by the members 
of the State Bar.” 





Proposed Federal Rule 68 Involves Vital Question 


The conflicting views as to the scope of review- 
ing power and the mode of using it, presented in 
the communications by Dean Clark and Profes- 
sor Blume in this number, serve to emphasize 
the importance of rule sixty-eight of the proposed 
rules of practice in the federal courts. With the 
principle of one mode of review for all kinds of 
cases, jury and non-jury (the latter category em- 
bracing what has been equity), and in considera- 
tion of the protection afforded jury verdicts in 
the seventh amendment to the constitution, Dean 
Clark embraces the theory that the finding of 
facts shall not be subject to alteration on appeal. 

Reference is made to the practice in regard to 
findings of fact by administrative tribunals. “It 
is incongruous to think of the position of the 
federal judge as being less than that of an ad- 
ministrative officer.” But there appears to be a 
growing demand that judicial power be extended 
to review of the facts as found by administrative 
courts. We become more critical of these bodies 
as their scope of work increases. 

It may be that the matter is more readily de- 


termined by reference to the meaning of the sev- 
enth amendment, which says that “no fact tried 
by a jury, shall be otherwise examined in any 
court of the United States, than according to 
the rules of the common law.” As to this Pro- 
fessor Blume points to misconception as to the 
common law practice which led, in this country, 
to narrowing review under the writ of error to 
such an extent as to fetter the reviewing process. 
Instances could be cited to show that the court 
of appeal, outraged by the verdict, sought errors 
in law to permit of submission to a new jury, 
and thereby further complicate the law of pro- 
cedure. 


It appears from Professor Blume’s replication 
that “the rules of the common law’ and the 
practice thereunder have in England recognized 
the right and necessity for considering the facts, 
as a means for settling controversies by one trial 
and one appeal, from the earliest recorded cases 
to the present time. If our early courts made 
a mistake as to the common law, it is not too 
late to correct that mistake. Aside from such 
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a basis for our narrow and technical practices 
it may be said that it is but human nature for 
judges of exalted position to fix the blame for 
error on the court below, and to endeavor, as 
they have (however fruitless the attempt) to 
educate the bar and trial bench through decisions 
which have the effect only of making a “correct” 
trial more difficult. 

Assuming the correctness of the history related 
by Professor Blume, we are left with the ques- 
tion of desirability of reviewing the entire case, 
facts and law, to the end that remandings shall 
be rare. Sunderland found two remandings in 
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England in the same year in which the Michi- 
gan supreme court remanded fifty-seven cases 
for retrial. While a remanding is an effort to 
attain justice, it is as well an admission of failure 
under the system in vogue. In England the trial 
judges were instructed by the opinions of the 
appellate court; in Michigan they were left to 
struggle with an increasing technicality of pro- 
cedure. 

The intention here is not to argue. There will 
doubtless be sufficient argument, as is suggested 
by Dean Clark’s criticism of our established 
practice in respect to appeals in equity cases. 





Review of Facts Under 
Letter Written by Dean Charles E. 


Proposed Federal Rules 
Clark; Who Is Not in Accord With 


Principle Which Governs Rule 68 — Professor Blume Submits 
Replication 


Stated briefly, Rule 68 in the Preliminary Draft of Rules of Civil Pro- 
cedure for the District Courts, etc., provides that in non-jury cases “the court 
shall find the facts specially and state separately its conclusions of law thereon”’ 
and “the findings of the court in such cases shall have the same effect as that 
heretofore given to findings in suits in equity.” Owing to a widely published 

| criticism of this procedure Professor William W. Blume was moved to write 
an article in support of it, which article appeared in the October, 1936, num- 
ber of this Journal. The article was submitted to all members of the Rules 
Committee. When at the meeting of the Committee in Washington in the latter 
part of October, Rule 68 was reached, it was passed without objection. It now 
appears certain that the code will not be ready for submission to the next 
Congress, so, presumably, there will still be considerable time before the Supreme 
| Court forecloses discussion. Dean Charles E. Clark, Secretary of the Rules 
Committee, who does not favor Rule 68 as drafted, has written the following 
letter to the Editor, and, by agreement, Professor Blume has replied. The 
issue is joined; advocates will be heard and in due time the Committee will 


decide, subject to review by the Supreme Court.—Editor. 


To the Editor of the Journal: 

Professor Blume’s article “Review of Facts in 
Non-Jury Cases,’ advocating the so-called 
“equity” review of civil causes, is very valuable, 
particularly as it recalls a bit of our early history 
wherein was disclosed an attitude of experimen- 
tation towards judicial procedure well worthy of 
emulation today. You therefore properly empha- 
size the importance of the article. I wonder, 
however, if your editorial note, inferring that 
advocacy of a less extensive appellate review indi- 
cates an interest not in the justice of a case, but 
only in whether the rules have been observed, is 
not over-harsh on some of us who dissent from 
the author’s ultimate conclusions. My own per- 
sonal view (as distinguished from that of a ma- 
jority of my colleagues on the federal Advisory 
Committee on Rules of Civil Procedure) is that 
the equity review not only invites reversals in 
cases fully and adequately tried and decided by 
the trial court, but it has the special disadvan- 
tage that it retains a divided procedure which it 
is the chief purpose of the proposed reform to 
abolish in the federal courts. Nor do I believe 


it capable of demonstration that in states follow- 
ing the rule of complete union even on appeal, 
states as widely separated as Connecticut and 
New Mexico, there is a more notable failure of 
justice than in other states, such as New York, 
where the rule does not obtain. 

Without question the old distinction between 
equity and jury cases should be wiped out as 
affects review as well as original trial, and this 
is conceded by Mr. Blume. The chief objection 
to the rule he advocates (incorporated in Rule 68 
of the Preliminary Draft of Rules of Federal 
Civil Procedure) is one that he does not consider, 
to wit, that it continues the old distinction, but 
shifts it to a new place, namely, the line which 
divides jury and non-jury cases, and which is 
determined by the choice of the parties in the 
trial court. To secure a procedure so clear and 
simple that the profession may apply it without 
costly mistakes and may avoid those reversals for 
a mere wrong choice so properly the disgrace of 
the ancient division, there should be one proced- 
ure and one rule of review in the appellate court 
just as in the trial court. A formula to achieve 
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that end might theoretically take several forms, 
any one of which would still be sufficiently flexible 
to allow the court of review all the scope it needs. 
Practically in view of the jury trial provisions of 
the Seventh Amendment—including its explicit 
reference to review according to the common 
law—it must take the form of the common law 
review. As the experience of several states shows 
and as federal precedents indicate, that form is 
quite workable. Under it no one need worry 
about the power of the appellate court to reverse 
when manifest error is being done. Our defini- 
tions of “law” are sufficiently broad so as to 
afford that power, as the precedents clearly show. 
And there is nothing in the federal decisions, 
either in the number or the content of the re- 
ported opinions, to indicate that equity cases are 
now being more fairly tried than are jury-waived 
cases at law. 

The analogy from the rapidly growing admin- 
istrative law is strong. If administrative tribunals 
are to function effectively—if the quality of ex- 
pert action claimed for them is not to be lost— 
their findings must stand unless manifestly erron- 
eous. This rule has been crystallized in the same 
formula, expressed as “review of law,” applicable 
here, and now actually being applied in the jury- 
waived federal cases as well as in the administra- 
tive appeals. It is incongruous to think of the 
position of the federal judge as being less than 
that of an administrative officer. Carried to its 
logical conclusion, the full review would make 
of the judge only a notary to supervise the tran- 
scribing of evidence. There would seem te be 
no reason why for like reasons to those applying 
in case of the administrative officer, he should 
not be given the power to end the case unless 
manifest error is apparent. That is the job for 
which he is designated; if he is worthy of his 
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position at all he should be more than a mere 
automaton. In fact, this principle is actually 
followed in the federal equity cases, for their re- 
versals on matter of fact are few and far between 
and are practically limited to special types of 
cases, such as findings of fraud, which are re- 
viewed under either rule. Because of this the 
equity rule possibly may not be wholly harmful. 
It is dangerous, however, particularly in the light 
of its historical connotations, just for its invitation 
to a more extensive review and the keeping alive 
of distinctions based upon the chance form of 
trial below. 

Support for the equity review from English 
practice does not seem to me justified. True, the 
English practice is not so much a review of error 
as a reexamination of the case, but’ its objective 
is to avoid reversals for all except important 
defects, not to promote them. Our formula, too, 
must be phrased in the light of our constitutional 
limitations. Were it not for the Seventh Amend- 
ment a new formula might be developed upon 
which all might agree. This would be phrased 
in terms of a strong presumption in favor of 
the trial court’s findings, rather than a mere 
reference to history. I am not yet wholly con- 
vinced that such a rule cannot be devised which 
will cover both the jury and court cases and still 
be within the Amendment. But, be that as it 
may, my point now is that the law formula in 
jurisdictions where it is applied actually operates 
to secure these ends, for which I believe we 
should aim. It gives dignity and responsibility 
to the trial court, it affords all the opportunity 
needed for the appellate court to reverse for 
substantial error or failure of justice, it does not 
keep alive a divided system, and it does not 
hold out so extensive an invitation for appeals. 


Charles E. Clark. 





Review of Facts in Jury Cases—The Seventh Amendment 


By Witi1am Wirt BLuMeE* 


There are three well-established methods of re- 
viewing facts in jury cases. One method is to 
assign “as an error in law,”' upon a bill of ex- 
ceptions setting forth the whole evidence, that 
the court below erred in granting or in not 
granting a new trial on the weight of the evi- 
dence. Another method is to move for a new 
trial in the appellate court on the ground (alone 
or among others) that the verdict is against the 
weight of the evidence. A third method is to 
appeal on the law and the facts. 


I 
The first method, although unknown to the 
common law, has been widely adopted by statute 
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1. Metropolitan R. R. Co. vy. Moore (1887) 121 


U.S. 558, 573; 7 Sup. Ct. 1334; 30 L. Ed. 1022 


in the United States. In the federal courts, how- 
ever, the rule is, and always has been, that an 
appellate court will not review the action of a 
trial court in granting or denying a new trial “for 
error of fact.”* In a recent discussion of the 
rule Mr. Justice Brandeis said:* 


“Its early formulation by this Court was in- 
fluenced by the mandate of the Judiciary Act of 
1789, which provided in §22 that there should be 
‘no reversal in either [circuit or supreme] court 
on such writ of error. .. . for any error in fact.’ 
Sometimes the rule has been rested on that part 
of the seventh amendment which provides that ‘no 
fact tried by a jury, shall be otherwise re-examined 
in any court of the United States than according to 


2. Fairmount Glass Works v. Coal Co. (1933) 
287 U. S. 474, 481; 53 Sup. Ct. 252; 77 L. Ed. 360. 
3. Ibid. 
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the rules of the common law.’ More frequently 
the reason given for the denial of review is that 
the granting or refusing of a motion for anew trial 
is a matter within the discretion of the trial court.” 

The seventh amendment does not provide that 
facts tried by a jury shall not be re-examined, 
but that they shall not be re-examined otherwise 
than according to the rules of the common law. 

When an appellate court reviews a ruling grant- 
ing or denying a new trial does it re-examine the 
facts tried by the jury? In form and theory the 
appellate court is reviewing only the decision of 
the judge—not the verdict of the jury. As a 
practical matter it must review the verdict of 
the jury before it can review the decision of the 
judge. Even though the appellate court limits 
its review to a determination of whether the trial 
court abused its discretion in granting or refus- 
ing a new trial, the appellate court must weigh 
the evidence to see if there was a great pre- 
ponderance for one side or the other and then 
must examine the verdict to see if it was in ac- 
cord with that preponderance. Until these steps 
have been taken no decision can be made. The 
facts tried by the jury are re-examined, but are 
re-examined for the purpose of reviewing the 
decision of the judge. The situation is closely 
analogous to that of the directed verdict, but it 
cannot be said that the question presented is a 
question of law. In deciding whether a jury 
found against the weight of the evidence, the 
trial judge must weigh the evidence and decide 
the facts. In reviewing his decision the appellate 
court is reviewing the case on the facts. But a 
re-examination of facts found by a judge is not 
forbidden by the seventh amendment. If a trial 
judge has erroneously granted a new trial a re- 
versal operates to restore the verdict and make 
it effective. If he has erroneously refused to 
grant a new trial a reversal means a new trial 
before another jury. It is only where the ap- 
pellate court may reverse on the facts and then 
proceed to a final determination of the case that 
trial by jury has been destroyed. 


II 


At the time of the adoption of the seventh 
amendment the nisi prius system was in opera- 
tion in England and had been since 1285.4 Under 
this system cases commenced in the great com- 
mon-law courts at London were not to be de- 
termined in the benches unless judges of assize 
failed to come into the counties to try them. At 
first, the judges of assize were two of the judges 
of the courts of King’s Bench or Common Pleas,® 
but in 1340 it was provided that persons other 
than judges of the central courts might be com- 
missioned to try cases at nisi prius.* A case com- 
menced in one of the central courts might be 
tried at nisi prius by a judge of another of the 


4. 1 Holdsworth, History of English Law, 3d 
ed., 278. 
5. Ibid. 


6. Thid., 279 


central courts. The judges of the central courts 
“acted on circuit, not by virtue of their positions 
as judges, but by virtue of their temporary com- 
missions”* as judges of assize or nisi prius. 
Although under the nisi prius system the relations 
of the justices of assize to the central, common- 
law courts were always very close, it is of great 
importance to remember that the judges who 
tried the cases on circuit acted under independent 
commissions and constituted separate courts. 

Another feature of the nisi prius system should 
be recalled. Although most jury cases were tried 
in the counties at nisi prius, the judges who pre- 
sided at the trials did not pass on motions for 
new trial. The verdict was sent to the central 
court and any motion for new trial was heard 
by that court in banc. If the judge who tried 
the case was not a member of the reviewing court 
his notes would be procured. 

The practice of granting new trials on the facts 
had its origin in the middle of the seventeenth 
century and reached its maturity in the days of 
Mansfield and Blackstone. The scope of the re- 
view was broad and thoroughly rational. The 
object of the review was not to search for errors, 
but to examine the result in the light of the evi- 
dence to see if justice had been done. New trials 
were not granted for technical errors but only 
when the ends of justice had not been served. 
“At common law, after trial at nisi prius, the 
cause was heard by the court in banc upon rule 
for a new trial or motion in arrest, or for judg- 
ment non obstante. In that simple proceeding 
and not in the writ of error, an independent 
proceeding of a formal and technical character, is 
the true analogy for appellate procedure. Un- 
happily, the other has been followed.’ 

In one respect only was the reviewing court 
of the nisi prius system narrowly restricted. If 
it found that justice had not been done it could 
not end the case, but was required to grant a 
new trial before another jury. To preserve jury 
trial this restriction has been embodied in the 
seventh amendment. 


III 


Appellate courts, as developed in the United 
States, have been designed to serve two ends: 
(1) To settle and unify the law; (2) to see that 
justice is done in individual cases. The first 
function has been allowed to overshadow the 
second, and the need for reform is urgent. In 
exercising the first function the appellate court 
is concerned with errors of law and the writ of 
error (or appeal in the nature of a proceeding in 
error) is a fairly useful tool. In performing the 
second function, the objective is entirely differ 


7. Ibid., 281. 

8. Riddell, “New Trial at the Common Law,” 26 
Yale L. J. 49 (1916). 

9. Pound, “Principles of Practice Reform,” 71 
Central L. J. 221 at 228 (1910). In the passage 
quoted Dean Pound has pointed out one of the 
greatest blunders of our procedural history. 
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ent. The court should be able to look at the 
result in the light of the evidence to sce if justice 
has been done. To do this the reviewing court 
must have power to review the facts as well as 
the law. 

Rule 68 of the Preliminary Draft of Rules of 
Civil Procedure, prepared by the Advisory Com- 
mittee appointed by the Supreme Court of the 
United States, provides that the findings of the 
court in all non-jury cases “shall have the same 
effect as that heretofore given to findings in 
suits of equity."°. Dean Clark, a member of the 
Committee, opposes this provision on the ground, 


10. This provision was discussed by the pres- 
ent writer in “Review of Facts in Non-jury Cases— 
Proposed Federal Rule 68” in the October (1936) 
issue of the Journal of the American Judicature 
Society, p. 68. A reply by Dean Clark will be 
found in this issue of the Journal. 
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among others, that there should not be one rule 
for jury, and another for non-jury, cases.1+ Ap- 
parently he would restrict the review of all cases 
to that permissible in jury cases under some lib- 
eralized form of the writ of error. It is the 
present writer’s view that the writ of error should 
be utterly abolished as it was in England more 
than sixty years ago. There a motion for new 
trial is made to the appellate court’? and an ap- 
peal is in the nature of a rehearing in the court 
above.’* This broad type of review is used in all 
types of cases. The same system is desirable for 
our federal courts and the seventh amendment, 
properly interpreted, is not in the way. 





11. See reply referred to in Note 10, supra. 

12. Annual Practice, Order 39, Rules 1 and 2 
(1936). 

13. Jbid., Order 58, Rule 1. 





Reports of Bar Conventions Should Be Prompt 


In his address on The Forgotten Lawyer Mr. 
R. Allan Stephens told of the money formerly 
wasted by the Illinois Bar Association in the 
publication of its annual proceedings. The ex- 
pense has been much reduced since the policy 
was adopted of sending it only to members who 
sign a request. There are two other ways, even 
more effective. 

Since state bars took to publishing journals 
the practice has existed in several states of re- 
porting annual meetings in a single, enlarged 
number of the journal. In this way the record 
is brought to every member and the expense 
is slight. There can be no valid complaint that 
a bound book is lacking because members should 
save their files, and if they do not, files should 
be available in all court and association libraries. 

Still another saving is effected if the re- 
port contains only matter worth recording. There 
is in every meeting a good many remarks and 
motions which should not be recorded, for they 
merely illustrate the bewildered condition of 
mind as to bar matters of many members who 
occasionally attend meetings. It is far better 
to record only the motions and the vote thereon, 
with the committee reports and formal addresses. 
This may put the secretary to more trouble than 
sending the reporter’s transcript to the printer, 
with all its clumsy and inept repetitions, but it 
is far more satisfactory to readers. That it 
saves many pages is proved by numerous in- 
stances. 

But there is another, and probably more im- 


portant factor than saving of money; it is saving 
of time. The interest of members not attending 
should be uppermost, and if they have to wait 
from five to seven months, as is common, the 
outlay is nearly a total loss. For reasons not 
easily accounted for the traditional bound re- 
ports usually take half a year in production. 
But reports of conventions in journals have been 
coming out in less than sixty days. So reported 
the proceedings reach the members as live news. 
This method is so much superior, as well as much 
cheaper, that it would be well for all associations 
to adopt it. 

Later—This year the Missouri State Bar con- 
vention ended October 10 and twenty days later 
the report, comprising 172 large pages of the 
Missouri Bar Journal, was in the writer’s hands. 
This means snappy work by Secretary Potter 
and Editor Barker. The work was not slighted, 
nor was it delayed by slowness of one or more 
speakers to submit the text of their addresses, 
which will appear in a later number. Prompt re- 
porting means much to the majority of the 3,000 
members of the Association not in attendance. 
It is the index to a live organization working 
realistically. 

Even more recently there came to hand the 251 
page Proceedings of the Ninth Annual Meeting 
of the California State Bar held Oct. 1-3. Five 
weeks for the preparation, printing binding and 
distribution of this voluminous report appears to 
be a record. The record for delay is not known, 
but it probably reaches, in some state, as much 
as eight months, and with far less material. 
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Retirement and Removal of Judges 


By BuRKE SHARTEL* 


(This article is sponsored by the National Conference of Judicial Councils, Mr. 
Arthur T. Vanderbilt, Chairman, and the cost of publication is paid by the 


Conference. ) 


There has been cop‘ous discussion in recent 
years of problems of judicial organization;' this 
discussion has concerned particularly the topics 
of selection and tenure for judges. Another 
aspect of the general problem of organizing a 
sound judiciary, the matter of retirement and 
removal of unfit judges, has not received the 
attention that it deserves.2 This matter is to be 
the subject of the present paper. But before 
embarking on this topic it will be well to sketch 
briefly certain essentials of sound judicial or- 
ganization and to point out their relation to 
methods of retirement and removal. A_ well 
organized judiciary requires: (1) sound meth- 
ods of selection; (2) secure tenure; and (3) 
supervision of trial judges. 


(1) Sound Methods of Selection. There 
seems to be fairly complete agreement on the 
proposition that judges should be appointed and 
that the appointment should be hedged about 
by safeguards in order to insure against the 
making of purely political appointments. The 
details of the method need not concern us here; 
only the fact that sound selection is the first con- 
sideration in organizing courts on a basis of 
efficiency. If judges are well chosen there will 
seldom be any need to remove for incompetence 
or corruption. And it is obvious that it is 
preferable as a matter of economy to eliminate 
unfit judicial timber in the process of selection 
rather than by removal afterward. But mistakes 
will happen under any system of selection that 
one can devise. And no system of selection 


*Professor of Law, University of Michigan Law 
School. 

‘Of particular interest are: 

(1) A paper by Kales, Methods of Selecting 
and Retiring Judges. This paper was delivered 
before the Minnesota Bar Association in 1914 and 
originally printed in Am. Jud. Soc. Bull. VI, and 
in Kales, Unpopular Government in the United 
States, c. 17 (1914). It was reprinted in 11 
J. Am. Jud. Soc. 133 (1927). 

(2) A paper by Hall, The Selection, Tenure 
and Retirement of Judges, delivered before the 
Ohio Bar Association in 1915. This paper was 
printed in Am, Jud. Soc. Bull. X, 3 J. Am. Jud. 
Soc. 37, (1919) and 48 Chi. Legal News 215, 
220, (1916). 

(3) A Model State-Wide Judicature Act, 
drafted by the American Judicature Society, Am. 
Jud. Soc. Bull. VII A (1917) and reprinted in 
11 J. Am. Jud. Soc. 101-116, 145-155, (1927-1928). 
This act is very instructive; it is the result of 
the thought and effort of many able lawyers. 


can dispose of the problem of eliminating super- 
annuated and disabled judges; the best judges 
finally reach the age where they should be re- 
tired, and disabilities due to accidents or illness 
cannot be foreseen.* So that, along with proper 
methods of selection, we ought to have (and 
most of our American states do not have) a well 
thought out system of retirement and removal. 


(2) Secure Tenure. Permanent tenure is 
necessary in order to attract competent men 
to the bench and to give incumbents that inde- 
pendence which will insure fair and impartial 
performance of judicial duties. The common 
argument against permanent tenure takes the 


(4) Haynes, Selection, Tenure and Retirement 
of Judges, 7 Cal. S. B. J. 88 (1932) which sets 
forth existing constitutional and legal provisions 
relative to selection, tenure and retirement of 
judges. See also p. 108 for various proposals re 
garding these matters. 

(5) Laski, The Technique of Judicial Appoint- 
ment, 24 Mich. L. Rev. 529 (1926). 

(6) Mott et al, Judicial Personnel, 167 annals 
143 (1933). 

(7) Debate on 
A. J. 670 (1933). 

(8) A work by Carpenter, Judicial Tenure in 
the United States (1918). 

(9) McCormick, Judicial Selection — Current 
Plans and Trends, 30 Ill. L. Rev. 446 (1935). 

(10) Sanders, Appointment of Judges—An An 
alysis of Current Proposals, 22 A. Bb. A. J. 11 
(1936). 

In addition to these the reader is referred to 
the articles by the present writer cited in the next 
footnote and to the following items in J. Am. 
Jud. Soc.—Vol. 15 pp. 38, 76 (1931); Vol. 16, pp. 
37, 108 (1932); Vol. 17, pp. 133 (1933). 

“A general consideration of the subject of re 
moval and retirement has been conspicuously lack 


Judicial Selection, 19 A. B. 


ing. But see articles by Kales and Hall cited in 
note 1 and the model statute of the American 


Judicature Society also referred to in note 1. 
Several authors have discussed one specific mode 
of removal—impeachment, and the present writer 
has dealt with particular aspects of the retirement 
problem: Shartel, Pensions for Judges, 27 Mich. 
L. Rev. 134 (1928) and Federal Judges—Appoint- 
ment, Supervision and Removal—Some Possibili 
ties under the Constitution, 28 Mich. L. Rev. 485, 
723, 870 (1930). 

*Probably the appointive procedure should in 
clude a physical examination such as that which 
is required in order te obtain life insurance. This 
would somewhat lessen the chance of persons be 
coming judges who would soon have to be retired 
on disability pension. Compare the remarks of 
English official, Judges and their Pensions, 49 
L. J. 108 (1914). 
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form of an objection to giving the corrupt or 
incompetent judge a secure berth for life. Of 
course, if our methods of selection function as 
they should, there is little danger that a cor- 
rupt or incompetent individual will obtain a 
judicial place; the danger is reduced to a mini- 
mum. And even if an occasional mistake be 
made and a weak or inferior judge does pass 
through the selective sieve and secure a per- 
manent job, the advantages of secure tenure 
may still predominate. We are not without our 
weak, corrupt and incompetent judges at the 
present time. The general average of capacity 
on the bench is what really counts—the propor- 
tion of strong to weak judges on the bench as a 
whole. If secure tenure helps to draw more 
good men to the bench and results in a higher 
general average of ability, it will still be prefer- 
able to the present system of election for short 
terms, whose net effect is merely to produce a 
more frequent turnover among men of second- 
rate ability.* 

Nevertheless, this advantage of secure tenure 
furnishes only an indirect answer to the objec- 
tion to giving the unfit judge a life job. The 
direct answer is that secure tenure, or as it is 
more commonly called, tenure during good be- 
havior, should not mean tenure for life. It 
should mean tenure for so long as the judge is 
fit to hold judicial office. Judicial tenure should 
be secure, but it should be subject to termina- 
tion whenever the incumbent becomes incapaci- 
tated by reason of age or mental or physical 
disability, or whenever he proves to be incom- 
petent, or whenever he wilfully neglects the 
duties of his office, or whenever he misconducts 
himself in such way as to show that he is morally 
unfit to be a judge. That these four general 
grounds—disability, incompetence, neglect of 
duty and moral unfitness—justify removing a 
judicial incumbent from office, all would agree.° 
The crucial problem is to devise right methods 
of retirement and removal. If these methods 
are in operation, little if any force is left to the 
objection that secure tenure gives the bad judge 
a life job. 

(3) Supervision of Trial Judges. In dis- 
cussing tenure during good behavior we have 
referred to a common objection to it. Another 
objection which is frequently made and which is 
usually confined to the brethren of the bar is 
that the judge who enjoys secure tenure often 
becomes arbitrary and high-handed. Certain 
federal judges are pointed to as examples. Per- 
haps this objection is sometimes made by at- 


‘The point here made will be given further con- 
sideration infra, in connection with the subtitle 
“Removal by Popular Vote.” 

*See the American Bar Association’s “Canons 
of Judicial Ethics,” adopted July 1924. 51 Rep. 
A. B. A. 909 (1926). Frost, “Some Remedies for 
Judicial Recall,” 50 Am. L. Rev. 801 (1916) dis- 
cusses different kinds of judicial misconduct. 
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torneys who are only aggrieved by the fact that 
they are not allowed to run wild in the federal 
courts as they are too often allowed to do in 
state courts where judges are afraid of political 
consequences. But one would not be warranted 
in assuming that this particular criticism is quite 
without basis in fact. The trial judge acts alone. 
He has a very wide discretion in many matters. 
He sits in hotly contested cases where essential 
facts are disputed and feeling runs high. He is 
on the firing line, so to speak, and subject to the 
greatest stress and strain. And in this connec- 
tion it is worthy of note that the trial judge is 
the one most often charged with arbitrariness, 
high-handed conduct, and abuse of discretion. 
An occasional reversal of a case does not have 
that immediate and essential effect to restrain 
him in his everyday conduct. Even though his 
lapses may not be frequent, they should not go 
unchecked. The high-handed conduct of a single 
judge not only works serious injustice to in- 
dividuals but through his conduct the entire 
bench suffers a serious impairment of its reputa- 
tion and of public trust. It seems, therefore, 
desirable that there should be devised some 
supervision over the daily conduct and discre- 
tionary acts of the trial judge.® 

In an earlier article, proposing a method of 
supervision for the federal bench, the writer has 
discussed the form which such _ supervision 
should take’: 

“The officials best suited to exercise this super- 
vision are the chief justice and the presiding cir- 
cuit judges. The chief justice should give atten- 
tion to the conduct of all federal judges; the pre- 
siding circuit judges should oversee the conduct 
of district judges. These supervisory authorities 
should undertake to restrain arbitrary and high- 
handed demeanor, abuses of discretion, and other 
minor judicial improprieties. They should suggest, 
criticize, and admonish. Most of the common causes 
of complaint against federal judges should soon 
vanish if the chief justice and the presiding circuit 
judges were to act in the manner suggested, and 
especially if the power to supervise were reinforced 
by effective methods of removal in case of persist- 
ent misconduct. Each judge would have the feeling 
on all occasions that his conduct might come under 
the eye of the chief justice or the presiding circuit 
judge. He would constantly feel the need, as we 
ordinarily express it, ‘to watch his step.’ 

“It would suffice, for all practical purposes, if 
the supervising judges took notice of outstanding 
instances of arbitrariness or impropriety which 
came to their attention. They should not be ex- 
pected to spend their time scrutinizing in detail the 
conduct of each judge in each case. Neither should 
they be expected or permitted to control the proper 


“As regards appellate courts there is not the 
same need; certain checks on conduct are opera- 
tive which make the need for a supervisory agency 
less pressing. Appellate judges sit in a body and 
in this sense check one another. Also their de- 


cisions are generally made in the calm atmosphere 
of the study. 
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judicial discretion of inferior judges in individual 
cases. 

“Probably each supervising judge would nor- 
mally exercise his power to admonish on his own 
motion. But it should also be possible for injured 
parties or their attorneys to make complaints in- 
formally and privately to him regarding judicial 
misconduct. The admonition itself should, it 
hardly need be said, be administered privately. A 
trial or hearing would seldom be necessary unless 
removal were contemplated; it would be extremely 
undesirable to try publicly every minor charge 
which might be laid to the account of some over- 
strained judge. Perhaps it would even be ad- 
visable, in case of private complaint, for the super- 
vising judge simply to acknowledge receipt of the 
complaint, with a statement that it would receive 
his attention, but without indication then or later 
whether action thereon were taken or contem- 
plated. With proper safeguards against publicity, 
there is no reason to suppose that the dignity or 
authority of the federal bench would suffer from 
an occasional word of admonition. And yet, within 
the judicial ranks the fear of admonition should 
surely operate as a check on improprieties and 
abuses of power.” 


—Hughes, C. J.—Am. L. Inst, 5-7-36. 


Proper supervision of trial judges should go a 
long way to meet the argument against good be- 
havior tenure which is predicated on the danger 
of arbitrary and high-handed conduct. It should 
check most bad practices in their incipient stages 
and forestall the need for removals. 

In brief, effective methods of retirement and 
removal supplement methods of selection; they 


*Shartel, “Federal Judges—Appointment, Super- 
vision and Removal—Some Possibilities Under the 
Constitution,” 28 Mich. L. Rev. 485, 723, 870 (at 
pp. 727-728, 729-730) (1930). See remarks of 
Chief Justice Hughes on need for supervision in 
his address to the American Law Institute, 22 
A. B. A. J. 374 at 376 (1936), commented on in 
20 J. Am. Jud. Soc. 37 (1936). 

The need: for a unified court system, subject to 
centralized control and supervision has been a 
point continuously stressed by the American Judi- 
cature Society. See “Unification of the Judiciary 
—The Nation’s Greatest Need,” 11 J. Am. Jud. 
Soc. 99 (1927); also an effective article by Wig- 
more, “Wanted, a Chief Judicial Superintendent,” 
11 Ill. L. Rev. 45-49 (1916), reprinted in 1 J. Am. 
Jud. Soc. 7. Kales advocated supervision of trial 
judges in the article cited in note 1; he said in 
part: “The best preventive of arbitrariness, apart 
from the submission of judges to the electorate, 
is the fact that there is a chief justice over them 
with large powers as to where the judge shall sit 
and what sort of cases he shall hear. An ugly 
disposition on the part of a judge can be more 
effectually disciplined through the power of such 
a chief justice than in any other way. The fact 
that judges are part of an organization with a 
chief over them who is responsible to some extent 
for their behavior, and the esprit de corps as a 
whole, are important safeguards against arbi- 
trariness and lack of judicial temper on the part 
of individual judges.” 11 J. Am. Jud. Soc. 132 
at 143 (1928). 
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correct errors of choice which have been made 
and eliminate incapacitated or superannuated 
incumbents. Powers of supervision and removal 
serve as means for maintaining a real tenure 
during good behavior. 

The specific methods of retirement and re- 
moval to be here considered are: (1) voluntary 
retirement; (2) compulsory retirement at a 
fixed age; (3) removal by judicial action; (4) 
removal by executive action; (5) removal by 
legislative action; and (6) removal by popular 
vote. 

No attempt will be made in what follows to 
distiguish between problems which would involve 
constitutional amendment and those’ which 
would not.* No satisfactory plan for reorganiz- 
ing our courts on sound lines can avoid constitu- 
tional amendment. This is especially true as 
regards the introduction of appointment and per- 
manent tenure. These will also probably be 
the chief controversial issues in any reorganiza- 
tion plan. Inasmuch as provisions for retirement 
and removal would be almost wholly non-con- 
troversial, there should not be any great objec- 
tion to their inclusion, to obviate all doubts, in a 
comprehensive constitutional article dealing 
with the judiciary. 


I 
VOLUNTARY RETIREMENT 


Voluntary retirement is, and always will be, 
our principal method of eliminating the dis- 
abled or superannuated judge. Very seldom is a 
judge actually removed from office on account 
of age or disability. Even where such removal 
is authorized by law, the bench, the bar, and all 


*Perhaps some of the needed changes in methods 
of retirement and removal could be made by 
statute. This is notably true of the matter of 
pensions. Other improvements would probably 
require constitutional amendment. None of them 
would be likely to be controversial except the 
grant of pensions. As a matter of political ex- 
pediency, this grant might be left as it is now, 
in the discretion of the legislature. (But see 
statutory and constitutional provisions as to 
pensions cited by the present writer in 27 Mich. 
L. Rev. 134-137 (1928), esp. note 6). With old 
age pensions established, judicial pensions may 
soon be accepted as a matter of course. 

In a series of articles published in 1930, the 
writer has urged that most of the changes here 
inafter proposed can be made by statute under the 
Federal Constitution. (Federal Judges—Appoint- 
ment, Supervision and Removal—Some Possibili- 
ties under the Constitution, 28 Mich. L. Rev. 485, 
723, 870 (1930).) The writer still adheres to this 
opinion; although the matter is not free from 
doubt. However, since not all of the proposed 
changes could be sustained under existing state 
constitutions, it would seem preferable to set all 
doubts at rest in each state by including these 
features in a comprehensive constitutional amend 
ment, as proposed in the text. 
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others concerned are restrained by feelings of 
respect and sympathy and hesitate to initiate 
removal proceedings. But voluntary resignation 
can usually be brought about where it is attended 
by the proper conditions. 

The first of these conditions is the vesting of 
supervisory power in some agency, charged with 
the responsibilty for the operation of the entire 
judicial system.” ‘To this agency will naturally 
belong the duty of suggesting to the disabled 
judge that he resign. Not otten will anything 
further than a suggestion from this source be 
required. 

The second condition is that a pension be pro- 
vided for the disabled or superannuated judge.'’ 
The fact that the retired judge must be turned 
out penniless is an almost insuperable obstacle 
in the way of suggesting resignation and, for 
that matter, an obstacle almost as serious to the 
initiation of compulsory removal proceedings. 
There is little danger that a promised pension 
will induce judges to resign too early.‘ In 
fact, the danger which the framer of a retire- 
ment plan has to consider lies in the opposite 
direction. The major difficulty is to induce 
judges to resign at the proper time. Thus, for 
example, judges of the supreme court of the 
United States have served on the average 4.8 
years after they were eligible to retire on full 
pay, and judges of the United States Circuit and 
District Courts 3.6 years.'* Neither judges nor 





*See discussion supra, of the need for 
vision over trial judges. 

“Many jurisdictions here and abroad provide 
either a disability pension for judges or a super- 
annuation pension or both. For a detailed dis- 
cussion of this legislation and of the types of 
pension, their cost and conditions of operation see 
the writer’s article Pensions for Judges, 27 Mich. 
L. Rev. 134 (1928). 

“Nevertheless, any danger of this kind can be 
met (as the writer has pointed out elsewhere) by 
establishing proper conditions of retirement, such 
as a requirement of approval by a superior of- 
ficer, a minimum age and minimum service re- 
quirements, etc. See Shartel, Pensions for Judges, 
27 Mich. L. Rev. 134 (1928). 

Under existing conditions many an able judge 
resigns at an early age; the common reason is the 
insecurity of judicial tenure. He resigns to re- 
enter practice so as to provide for his older years. 
The state suffers a real loss when this occurs; it 
is to the state’s interest to make judicial office as 
attractive as possible and retain the services of 
such a man. A pension system would go far to 
give the incumbent the security which he feels 
he must have. 

"See 27 Mich. L. Rev. 134 at 152-153 (1928). 
The experience as regards judges of the Massa- 
chusetts Supreme and Superior Courts is similar. 
Idem. 

“Several jurisdictions make provision for part- 
time service by superannuated judges who are 
willing to serve: England: Persons who have 
held the office of justice of the court of appeals or 


super- 
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other active and successful men are overready 
to join the ranks of the superannuated. 

A third condition for an effective method of 
voluntary retirement is a provision permitting 
the retired judge to perform part-time service 
alter his retirement.’ This kind of service 
should depend upon the judge’s ability to per- 
form service and his willingness to do so. Pro- 
vision fcr part-time service for retired judges 
is desirable from several points of view. It 
means in the first place that the state has avail- 
able a small reserve force upon which it can 
call for help in disposing of suddenly over- 
crowded dockets or in handling types of busi- 
ness for which the particular retired judges have 
been fitted by long experience. It means further 
that the judicial superannuation allowance is 
only partly chargeable to pension account; inas- 
much as the judge continues to render part 
service for the income which he receives. And 
finally, it means that judicial resignations are 
much less difficult to obtain if the incumbent 
realizes his resignation does not mean a com- 
plete withdrawal from judicial work.’* 

And a fourth essential condition is that the 
voluntary system of retirement be backed up 
by a compulsory power to remove.'® Probably 
this power would not often need to be exercised, 
but even the possibility of compulsory remova! 
high court judge may serve on the high court or 
court of appeal if requested by the Lord Chan- 
cellor and if they are willing to serve. Supreme 
Court of Judicature Act, 1925, §3, 8, 15 & 16 Geo. 
V, c. 49 (1925) Canada: Retired county judges 
may serve as extra judges when requested. 3 Rev. 
Stats. (1927), ch. 105, sec. 35. United States: 
Judges of the federal circuit and district courts 
who are eligible to resign on pension, may in- 
stead of resigning, “retire” and do part time work 
by special ———. 40 Stats. L. 1157, 128 
uu. St. Ay Soe 1919). And in Connecticut, 
Maine, New York, and Pennsylvania retired 
judges became official referees. 27 Mich. L. Rev. 
134 at 159 (1928), note 57. See also the Report 
of the Royal Commission on Delay in the King’s 
Bench Division, recommending a provision for 
such service by retired judges of the King’s Bench 
Division. Report p. 40-41 (1913). 

“This appears to have been the primary reason 
for introducing the provision which authorizes the 
retirement of federal judges (as distinct from their 
resignation) ; see note 16. 

“By a constitutional amendment adopted in 1918. 
Massachusetts authorized the governor with the 
consent of the council to retire judges “because of 
advanced age or mental or physical disability.” 
Const. Ch, III, Art. 1 as amended. However most 
jurisdictions have not made adequate provision for 
compulsory removal of disabled and superannuated 
judges; either no pension is provided, or existing 
methods of removal are altogether ineffective 
(e. g. impeachment and address—methods to be 


discussed later under the title, Removal by Legis- 
lative Action), or the causes for removal are in- 
complete and do not cover all the necessary cases. 
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would serve to induce the resignation of dis- 
abled or superannuated judges.1® 


II 


COMPULSORY RETIREMENT AT A 
FIXED AGE 


Another device for eliminating disabled or 
superannuated judges is compulsory retirement at 
a fixed age.'* This particular device is chosen 
in order to escape the difficulty of passing on 
individual cases and of making invidious distinc- 
tions between individuals affected. Often the 
individual who ought to be retired does not 
realize that he has ceased to be able to perform 
his functions. It is not easy for others to tell 
him that he has lost his fitness for his job. A 


*In 1919 Congress undertook to bring about the 
retirement of superannuated district and circuit 
judges by putting indirect pressure upon them to 
force them to retire or resign. 40 Stat. 1157, 28 
U. S. C. A., § 375 (1919). The statute first pro- 
vides that any such judge can retire instead of 
resigning and can thereafter perform part-time 
service by special assignment; it then declares 
that if any such judge does not retire or resign 
who is entitled to do so (after 10 years service 
at age 70) the president may, “if he finds any 
such judge is unable to discharge his duties ef- 
ficiently by reason of mental or physical disa- 
bility of permanent character,” appoint an addi- 
tional judge to take over the work of the disabled 
judge and such additional judge shall be senior in 
rank and authority to the said sitting judge. This 
statute is, to be sure, limited in its application 
inasmuch as it applies only to judges who are 
eligible to resign or retire; it would not apply to 
a disabled judge, who was only 65 or to one who 
had served only 9 years. And in one sense this 
cannot be regarded as a compulsory retirement 
statute at all; it does not deprive the judge of 
his office. But it is easy to see that as a practical 
matter this statute does serve to “squeeze” the 
regular judge out of office. The validity of this 
legislation has been questioned on the ground that 
it contravenes the good behavior tenure which is 
established in the Constitution. If Congress can 
authorize the President to take away some of the 
powers and honors of the sitting judge, may it 
not equally well authorize the President to deprive 
the judge of power entirely and remove him from 
office? See 84 Cent. L. J. 230 (1917). Com- 
pare the writer’s observations in 28 Mich. L. Rev. 
870 at 880 et seq. (esp. note 31) (1930). 

“England: County judges must retire at 72, pro- 
vided, however, that the Lord Chancellor may in 
his discretion continue any such county judge in 
service if the judge is able and willing to serve 
until he arrives at the age of 75. There is no pro- 
vision for compulsory retirement of judges of the 
higher courts. IJreland: Judges of the High Court 
and of the Supreme Court must retire at 72 years, 
judges of the circuit courts at 70 years. Canada: 
County court iudges are required to retire at 80 
years. New Zealand: The compulsory retirement 
age is 72 years. France: Judges of the Cour 
d’Cassation must retire at 75 years: judges of the 
Cour d’Appel and courts of first instance at 70 
years. Germany: According to the Constitution 
of 1919, Art. 104, the state and federal legislatures 
are authorized to fix retirement ages for judges. 
In 1920 Prussia established a retirement age of 68. 
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compulsory retirement age makes the process of 
elimination easy and quite impersonal. 

But while the administrative difficulty is thus 
avoided, the legislative problem is not. Is it 
feasible to fix a uniform age for compulsory re- 
tirement? If so, what shall be the age thus 
fixed by constitution or statute? The fact is 
that not all men become incapacitated at the 
same age. Some men are old at 50, while occa- 
sionally a man retains his faculties and full 
vigor until 90 or over. Whatever age of retire- 
ment is set, some waste of competent man power 
will result; the judicial system will lose the 
experience and ability of some men who still 
have all their faculties though they have passed 
the fixed age.'* Against this waste must be bal- 


All of the foregoing jurisdictions provide adequate 
pensions to retired judges. For full citation of 
pension and retirement legislation, see Shartel, 
Pensions for Judges, 27 Mich. L. Rev. 134 (1928) 
at notes 1-4 inclusive. 

Six states in the United States provide in their 
constitutions for compulsory retirement of judges 
at a fixed age; Connecticut, Constitution of 1818, 
Amend. 12 (1856), 70 years; Louisiana, Constitu 
tion of 1921, Art. VII, § 8, all judges subsequently 
elected at 75 years; Maine, Constitution Art 6, 
§ 4 and Rey. Stats. 1930 ch. 125, § 5, after seven 
years service—age 70—judges must retire within 
one year or be held to have waived claim to re- 
tirement compensation or appointment as official 
referee; Maryland, Constitution of 1867, Art. IV, 
§ 3, age 70; New York, Constitution of 1894, Art. 
VI, § 19 (as amended in 1925), at the end of the 
calendar year in which the judge becomes 70; New 
Hampshire, Constitution, Part II, Art. 78—age 
70. Of these states only New Hampshire has no 
established pension system, 

“It seems almost ridiculous that Chancellor Kent 
should have been forced to leave the bench at 60 
by reason of a then-existing constitutional pro- 
vision in New York. For more than twenty years 
thereafter he was engaged in writing his Com 
mentaries and in other work. 2 Chester, Courts 
and Lawyers of New York, 644 (1925). Justice 
Holmes continued his distinguished service for 
twenty-three years on the Supreme Court after 
he passed 70. And Lord Halsbury in England 
retained his effectiveness until he was almost 90. 
These are outstanding examples; but there have 
been others. See, for example, 51 Am. Law Rev. 
302, 154 L. T. (NS.) 108 (1922), and 8 Va. L. 
Reg. (N. S.) 235 (1922), in which are given the 
records of many judges and others who did effec- 
tive work after passing 70 years. See also, the 
testimony of the various judges and law officers 
who appeared before the Royal Commission men 
tioned in the next note. 

In line with the point here made, the type of 
provision which is contained in the Pennsylvania 
Constitution (1873), Art. V, § 2, appears to be 
entirely indefensible. Justices of the Supreme 
Court are thereby declared ineligible for a second 
term; to be sure, the term (21 years) is very 
long; but it is conceivable that a man might be 
elected at 40 and compelled to retire at the age 
of 61. Such a judge could and would probably 
continue to serve as a referee, although such serv 
ice is hardly comparable to service on the Supreme 
Court itself. 
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anced the advantage of eliminating dead tim- 
ber.’° That it is not easy to fix a uniform age 
for retirement is attested by the not uncom- 
mon opinion of competent persons that such an 
age is not possible to fix and by the marked 
diversity of opinion among other persons as to 
what the proper age should be.” But admitting 
the difficulties it does not seem to the writer that 
fixing an age for judicial retirement is different 
in kind from fixing an age for any other signifi- 
cant act or event. The age for majority is typi- 
cal; not all persons arrive at the age of discre- 
tion at the same time. Nevertheless we must 
and do fix such an age on the basis of a general 
estimate. And no one has ever felt that the 
fact that some good professors or army officers 
or business executives will be put on the shelf 
by an automatic superannuation provision, con- 
stituted a conclusive reason against such a re- 
quirement. If provision is made for part-time 
service by retired judges, the waste of man 
power need not be great; almost all states have 
overcrowded dockets. The retired judge can 
always sit if he is willing, and be assigned to the 
types of matters for which he is best fitted. 
The kind of work which an individual does 
will have an important bearing on the fixing of a 
proper age for superannuation. On this ground 
an average age which might at least partially 
unfit a man for executive work might not in- 
capacitate him for judicial work. As Sir W. G. 
Phillimore has said, “I think the judicial facul- 
ties last longer. It is not like executive facul- 
ties, you do not want elan and go, you want 
care and thought and judgment, and I think 


“The problems which are presented by super- 
annuated judges who refuse to resign are sug- 
gested by the testimony of Stanley Owen, K. C., 
M. P. (later Lord Buckmaster), at the hearings 
of the Royal Commission on Delay in the Kings 
Bench Division (1913) : 

“T am unwilling to mention names in this con- 
nection, but I can, if desired, give them. In my 
experience I have known and actually practised 
before men sitting on the High Court Bench, one 
of whom was ninety, two of whom, through the 
infirmity of advancing years, were suffering from 
obvious mental decay; one was so deaf as to be 
unable without great difficulty either to hear the 
witnesses or counsel; and four whose age had 
materially impaired their powers. This number 
may seem slight in relation to the length of my 
experience and the number of judges, but I have 
only taken marked and prominent cases. To my 
mind this number is sufficient to show the risk 
that arises through indefinite tenure of office. My 
own suggestion is that 65 years should be the 
limit of age for a judge in the Courts of First 
Instance, and 70 in the Superior Courts, with 
power to extend the period of service if necessary 
in any particular and special case.” Minutes, 1913, 
No. 2840. 

*Opinions of a great many witnesses were 
sought by the Royal Commission on Delay in the 
Kings Bench Division (1913). Of the persons 
whose opinions were taken, about an equal num- 
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they would last a good many years longer than 
the faculties of an executive character.’”*! On 
the same ground, namely, a distinction in the 
kind of work, it seems that trial judges might 
well be retired at an earlier age than appellate 
judges. The trial judge is subjected to greater 
nervous strain and needs to be much more alert 
and even-tempered than his brother on the 
appellate bench. 

Indeed, in the light of all the opinions pro 
and con,”* the writer suggests 65 to 70 as the 
range within which an age should be fixed for 
compulsory retirement of trial judges and 70 to 
75 as the range for appellate judges. 


II 
REMOVAL BY JUDICIAL ACTION 


The need for a method of removing unfit 
judges that is fair and effective must be already 
apparent. The method of removal which most 
nearly fits both requirements is removal by 
judicial action.** It is the method of removal 


ber opposed and favored the fixing of a definite 
age. Those who favored this policy were only 
willing to support it on condition that the judge 
be permitted to perform part-time service on re- 
quest. However, the Commission recommended a 
compulsory retirement age of 72 years, with pro- 
vision for part-time service. See Report, § 64. 

In 1928 the New York Law Review initiated a 
discussion of an age limit for judges. 6 N. Y. 
L. Rev. 223 (1928). This discussion was con- 
tinued through several issues. It drew forth a 
collection of letters from judges and others, dis- 
cussing the policy of such an age limit. Ibid., 
260-264, 299-302, 375-378, 416-420 (1928). Of 
those who expressed opinions in this discussion, 
the great majority favored a compulsory age of 
retirement, fixed within the range of 70 to 75 
years. 

*Evidence before the Royal Commission on 
Delay in the King’s Bench Division (1913), Min- 
utes, No. 1121. 

*See, for example, the wide variation in ages 
chosen by legislators and constitutional makers, 
note 17, supra, and the opinions of various per- 
sons mentioned in note 20, supra. 

“That impeachment and other prevailing meth- 
ods of removal are neither fair nor effective is 
to be shown in the sequel; see particularly the 
subtitles: V Removal by Legislative Action and 
VI Removal by Popular Vote. 

It is noteworthy that the American Judicature 
Society provides for removal by judicial action 
(along with other methods) in its model court 
organization statute. See 11 J. Am. Jud. Soc., 
101-116, 145-156 (1927-1928). In section 78 of 
this model statute a judicial council is created, 
composed of the chief justice and of other ap- 
pellate and presiding judges. In section 107 this 
council is given authority “To remove from office 
any judge of the General Court of Judicature, ex- 
cept the Chief Justice and the associate justices 
of the Supreme Court division of the Court of 
Appeal, for a. inefficiency, b. incompetency, c. 


neglect of duty, d. lack of judicial temperament, e¢. 
conduct unbecoming a judge.” 
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in vogue on the continent of Europe.** In Eng- 
land it is the method which is used as regards 
county judges.*° And in this country the judi- 
cial removal proceeding is already established by 


“France: The principle of irremovability of 
judges has been repeatedly declared in France 
since 1790, but in the course of the several revolu- 
tions that have occurred in that country, the prin- 
ciple has often been disregarded. However, in 
1888 a very explicit statute was passed to the effect 
that no judge of the tribunaux civils, the cours 
d’appel, or the Cour de Cassation may be re- 
moved or suspended except by a decision of the 
Cour de Cassation sitting en banc. L. Aug. 30, 
1883, art. 14; Glasson et Tissier, Traité de Pro- 
cédure Civile, sec. 50, 51 (1925). As to retire- 
ment for disability, a judicial council consisting 
of the President of the Cour de Cassation and six 
counsellors elected by that court, has jurisdiction. 
The judge affected is always entitled to a hearing. 
This statute of 1883, has, according to the authors 
above cited, never been disregarded. 

Germany: This was the method in use under 
the Empire, both as regards judges of the federal 
government and those of the several states. Meyer- 
Anschitz, Deutsches Staatsrecht, (7th ed.) sec. 
153, note 13, citing all the statutes. Article 104 
of the Constitutions of 1919 provided “Judges of 
the ordinary courts shall be appointed for life. 
They shall not, without their consent, be perma 
nently or temporarily removed from office, or 
transferred to another place, or sent into retire- 
ment, except under and by force of a judicial 
determination, made according to the forms, and 
based upon the reasons which are prescribed by 
law.” Anschiitz, Die Verfassung des Deutschen 
Reichs, von 11, August, 1919. “The article of 
the Constitution which guaranteed judicial inde- 
pendence was never formally disavowed by the 
Third Reich. Since independent judges, however, 
appointed under the old regime and relying on 
their immovability, were legally in a position to 
frustrate the political aims of dictatorship, the 
regime found it necessary to bend the judge to 
the will of the state. For obvious reasons, an 
open repudiation of the principle of independence 
seemed inadvisable. National Socialist legislation 
therefore, devised a more subtle and unobtrusive 
way of achieving this end by making both appoint- 
ment to and tenure of office dependent upon politi- 
cal reliability. Thus, by the various laws since 
1933 for the re-establishment of the civil service, 
every judge as well as every other public official 
is very much like a man under a suspended sen- 
tence. Any judicial act deemed contrary to the 
interests of the regime may be considered an indi- 
cation of political unreliability, justifying dis- 
missal from office, even without pension, since 
vested rights of officials are no longer recognized.” 
Loewenstein, “Law in the Third Reich,” 45 Yale 
L. J. 779 at 805. (1936) 

In regard to the tenure and removal of judges 
in Yugoslavia, Czechoslovakia, Hungary and Aus- 
tria, see Neserius, “The Judiciary under the New 
Constitutions of Europe,” 7 Am. Law S. Rev. 537 
(1932). 

=The Lord Chancellor acting alone has had 
power to remove county judges for “misbehavior” 
or “inability,” ever since the system of county 


the constitutions in a few states.*° And in other 
states this method is made applicable by statute 


courts was established in that country. 
Courts Act, 1888, S. 15; 8 Halsbury’s Laws of 
England 415 (1909). Since the Chancellor is the 
highest officer of the judicial system, it seems clear 
that his power to remove must be likened to the 
power of a department or bureau head to remove 
his inferiors in our civil service. 

“The Alabama constitution provides for the 
removal of substantially all judges by the supreme 
court for “wilful neglect of duty, corruption in 
office, incompetency or intemperance in the use oi 
intoxicating liquors or narcotics to such an extent, 
in view of the dignity of the ollice and importance 
of its duties, as unfits the officer for the discharge 
of such duties, or for any offence involving moral 
turpitude while in office, or committed under color 
thereof or connected therewith.” Alabama Con- 
stitution of 1901, §174. See also Alabama Code 
(1928). §§4497-4521, which set up the procedure 
for removal. State ex rel. Attorney General y. 
Tally, Judge, 102 Ala. 25, 15 So. 722 (1894) ; 
State ex rel. Attorney General v. Pratt, Judge, 
192 Ala. 118, 68 So. 255 (1915). The justices of 
the supreme court are themselves removable only 
by impeachment. Alabama Constitution of 1901, 
$173. 

In Texas the judicial removal proceeding as 
defined by the constitution is similar, but only dis 
trict judges are subject to removal in this manner 
Texas Constitution, 1876 (as amended to 1926), 
Art. XV, sec. 6. 

In Louisiana the constitutional provisions are 
substantially similar to those of Alabama except 
that supreme court judges are also removable by 
a court of not less than seven judges composed 
of supreme court judges not connected with the 
case and a sufficient number of judges from the 
courts of appeal oldest in point of service to con- 
stitute a full court of seven. Louisiana Constitu- 


County 


tion of 1921, Art. IX, §§4 and 5. See Saint v. 
Meraux, 163 La. 242, 111 So. 691 (1927), and 


Coco, Atty. Gen. v. Jones, 154 La. 124, 97 So. 
337 (1923), in which these sections are construed 
and applied. In this state all judges are also 
removable by impeachment. Ibid., sec. 1 and 
address (ibid. sec, 2). 

In Nebraska the impeachment charge is voted 
by both houses of the legislature in joint conven 
tion and is tried by the supreme court. Nebraska 
Constitution of 1875, Art. III, §17. See Conroy 
v. Hallowell, 94 Neb. 794, 144 N. W. 895 (1915), 
discussing this provision. In case a supreme court 
justice is impeached the hearing is held by all the 
district judges of the state. 

In Oregon apparently a quasi-criminal prosecu- 
tion has been made the exclusive mode of remov 
ing all public officers. See Amendment to the 
Oregon Constitution of 1857, initiated and adopted 
in 1910, Art. VII, sec. 6. This provision reads: 
“Official malfeasance and delinquencies—Removal 
of Officer—Punishment. Public officers shall not 
be impeached; but incompetency, corruption, mal 
feasance or delinquency in office may be tried in 
the same manner as criminal offenses, and judg- 
ment may be given by dismissal from office, and 
such further punishment as may have been pre- 
scribed by law.” (Query as to the procedure for 
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to the removal of inferior judges.** 

The supreme court, or an administrative coun- 
cil composed of judges, would be the proper 
tribunal to be vested with jurisdiction to re- 
move all trial judges and judges of inferior ap- 
pellate courts. Jurisdiction to remove judges 


removing such officers as justices of the supreme 
court. ) 

In Kansas the supreme court interprets a con- 
stitutional provision, conferring jurisdiction in quo 
warranto, to authorize it to exercise a statutory 
jurisdiction to remove, State ex rel. Griffith y. 
Hurley, 116 Kan. 395, 226 P. 709 (1924); State 
ex rel. McCormick y. Fishback, 102 Kan. 178, 
171 P. 348 (1917); State ex rel. Vance v. Wiko, 
30 Kan. 661, 2 P. 828 (1883). 

In fact, power to remove judges or other offi- 
cials bears a close relationship to common-law 
jurisdiction to declare forfeitures of office. It 
seems quite possible for the legislatures to extend 
this established common-law jurisdiction and to 
confer authority upon the supreme court by statute 
to remove officials for sufficient cause. See Kansas 
cases cited in last paragraph; the writer’s article 
discussing removal of federal judges, 28 Mich. L. 
Rev. 870 at 880-888 (1930), citing authorities on 
this point; and the discussion of the act recently 
proposed by Senator McAdoo to provide for judi- 
cial removal of federal judges, 20 J. Am. Jud. Soc. 
37 (1936). See also Casey v. State, 53 Ark. 334, 
14 S. W. 90 (1890); Haskins v. State, 47 Ark. 
243, 1 S. W. 242 (1886); Kirkpatrick v. State, 
177 Ark. 1124, 9 S. W. (2d) 574 (1928); Burk- 
holder v. People, 59 Colo. 99, 147 P. 347 (1915) ; 
State v. Dearth, 201 Ind. 1, 164 N. E. 489 (1929) ; 
State v. Redman, 183 Ind. 332, 109 N. E. 184 
(1915); Youngblood v. Warrick Circuit Court, 
(Ind. 1935) 196 N. FE. 254. The vital weakness 
of a forfeiture proceeding as it is frequently con- 
stituted is that it requires trial by jury or at 
least a jury conviction of crime before the for- 
feiture is declared. See the cases from Arkansas, 
Colorado and Indiana and the Oregon constitu- 
tional provision hereinbefore cited. But a jury 
trial of a proceeding to remove a judge from 
office is hardly defensible as a practical matter. 
Such a trial only serves as a means of passing 
the responsibility for the working of the judicial 
system to an irresponsible and inexperienced group 
of men. On the one hand, it exposes the unfor- 
tunate judge to removal because of popular clamor, 
and, on the other hand, it leaves a wide loophole 
through which the corrupt, incompetent or dis- 
abled public official may impose upon the public 
by remaining in office. A judicial hearing guar- 
antees the incumbent a fair trial, especially, when, 
as is always the case, an appeal to the supreme 
court is provided for. Moreover, it seems unwise 
to make the removal proceeding triable by a single 
judge. It would seem better to have the action 
tried by a bench of three judges as is commonly 
required in disbarment cases. 

Constitutional provisions in these states author- 
ize the legislature to provide by law for the 
removal of minor officials, including county court 
judges, justices of the peace, and so forth. See 
Index Digest of State Constitutions (prepared by 
the Legislative Drafting Research Fund of Colum- 
bia University, 1915) 1179, for collection of con- 
stitutional provisions. The legislatures of several 
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would be not unlike jurisdiction to disbar at- 
torneys. It seems doubtful whether the supreme 
court should be vested with jurisdiction to re- 
move its own members. Perhaps the court 
might be given authority to retire its members 
on account of disability.°* But the power to 
remove for misconduct would be likely to lead 
to conflict within the court which would be in- 
jurious to its harmony and prestige. For this 
reason the writer is inclined to suggest that the 


of these states have authorized the removal voi 
these officers by judicial action. See in re Shepard, 
161 Cal. 171, 118 P. 513 (1911); Woods v. Var- 
num, 85 Cal. 639, 24 P. 843 (1890); Rankin v. 
Jauman, 4 Idaho 53, 36 P. 502 (1894); Maben v. 
Rosser, 24 Okla. 588, 103 P. 674 (1909) ; Robber- 
son y. Board of County Commrs., 109 Okla. 249, 
235 P. 525 (1925); State v. Davenport, 79 Okla. 
297, 193 P. 419 (1920); Okla. Stats. 1931, secs. 
3463-3466 (under the provisions of the Oklahoma 
constitution and statute, both the supreme and 
district courts have original jurisdiction over 
removal proceedings, and district judges are 
included among the officers removable by such 
a proceeding. 

In New York the constitution provides, “Jus- 
tices of the Peace, and judges or justices of 
inferior courts not of record, and their clerks, may 
be removed for cause, after due notice and an 
opportunity of being heard, by such courts as are 
or may be prescribed by law.” Art. VI, sec. 17. 
The legislature has conferred this jurisdiction to 
remove on the appellate division of the supreme 
court. Proceedings to remove have frequently 
been brought. Matter of Snitkin, 161 App. Div. 
516, 146 N. Y. S. 560 (1914); Matter of Levy, 
198 App. Div. 326, 199 N. Y. S. 383 (1921) ; 
Matter of Deuel, 116 App. Div. 512, 101 N. Y. S. 
1037 (1906); Matter of Barlow, 141 App. Div. 
640, 127 N. Y. S. 542 (1910); Matter of Droege, 
129 App. Diy. 866, 114 N. Y. S. 375 (1909) (and 
see opinion dismissing appeal, 197 N. Y. 44, 90 
N. E. 340 (1910) ); Matter of Bolte, 97 App. Div. 
551, 90 N. Y. S. 499 (1904). 

In most states a summary removal hearing 
before a court is authorized. But occasionally a 
jury trial is provided for. Skeen v. Paine, 32 
Utah, 295, 90 P. 440 (1907); Griner v. Thomas, 
101 Tex. 36, 104 S. W. 1058 (1907); Poe v. 
State, 72 Tex. 625, 10 S. W. 737 (1889); Okla. 
Stats, (1931), §3457. A jury trial is usually held 
not to be essential as the removal proceeding 1s 
not regarded as a criminal prosecution. Gay v. 
District Court, 41 Nev. 330, 171 P. 156, 3 A. L. R. 
224 (1918) and note at 232 (1918). See remarks 
on jury trial in next preceding footnote. 

*If the supreme court is not to be the tribunal 
to remove its own members who become disabled, 
this power to remove should probably be invested 
in the governor, as it is in Massachusetts (see 
note 15 supra; cf note 16). The governor’s power 
should be subject to some check such as the 
requirement of approval by a council (Massachu- 
setts) or of the Chief Justice or the supreme 
court. Otherwise this power could be very easily 
abused for political ends. However, it does seem 
desirable to establish some more expeditious 


method of removal than impeachment or redress 
in order to take care of disabled and superannu- 
ated supreme court judges. 
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method of removal here proposed be limited to 
judges of courts inferior to the supreme court 
and that existing “legislative” methods of re- 
moval (impeachment and address) he relied upon 
as heretofore as the means of eliminating su- 
preme court justices charged with misconduct.*® 

Judicial removal proceedings might be in- 
itiated in one or all of several ways.*”” The 
attorney general might be authorized to initiate 
proceedings; or such proceedings might be 
started by state or local bar associations; or 
they might depend upon the petition of a certain 
number of attorneys. Or finally the chief justice 
might have authority to initiate such proceed- 
ings, especially if he were charged with the gen- 
eral supervision of the judicial system. In this 
case it would probably be preferable for the 
chief justice not to sit with the tribunal which 
tried the charges. Although it is common prac- 
tice in our civil service for the superior officer 
to initiate and hear the charges too, it might 
be desirable to retain the strictly judicial char- 
acter of this removal action and separate the 
functions of prosecutor and judge. 

The method of removal by judicial action has 
important advantages. A tribunal constituted 
of judges is able to dispose of disciplinary mat- 
ters expeditiously; it is fitted by training and 
experience to try questions of fact. It is closely 
associated with problems of administering justice 
and is confronted daily by problems of judicial 
ethics which should give it the proper apprecia- 
tion of the conduct of any judge accused of 
malfeasance in office, as well as a sound estima- 
tion of those qualities which would be involved 
in a compulsory retirement on account of age or 


“Impeachment and address are, as will be pres- 
ently pointed out, cumbersome and ineffective. But 
the supreme court judge has a larger place in the 
public eye than the trial judge. This fact makes 
actual ouster more likely in cases of real miscon- 
duct. Also the conduct of appellate judges is 
checked by the fact that they sit and act in a body 
and the decisions of appellate judges are generally 
made in the calm atmosphere of the study. For 
these reasons an effective and immediate check on 
conduct is less necessary than in the case of trial 
judges. Considering the difficulties of establishing 
an effective judicial procedure for the removal of 
supreme court judges, it seems advisable to rely 
in their case upon existing methods, such as 
impeachment and address. Note, however, that 
Louisiana and Nebraska Constitutions do provide 
for a tribunal to remove or retire judges of the 
supreme court. See note 26. 

“The attorney general commonly initiates quo 
warranto proceedings. Newman v. United States ex 
rel. Frizzell, 238 U. S. 537, 355 S. Ct. 881 (1915). 
Such proceedings are not unlike a proceeding to 
remove. See the present writer’s discussion of the 
general problem of establishing judicial removal by 
judicial action under the Federal Constitution, 28 
Mich, L. Rev. 870 at 880 et seq. (1930). 

In New York the appellate division of the 
supreme court removes inferior magistrates at the 
instance (inter alia) of the Jocal bar associations : 


health. Cases of retirement and removal neces- 
sarily involve discretion. They cannot be settled 
by stiff and arbitrary rules. No one is so well- 
qualified by training and experience to exercise 
discretion fairly as a court consisting of supreme 
court judges. By comparison existing methods 
of removal furnish no adequate test of the in- 
cumbent’s fitness or capacity. For example, a 
senate, or a state legislature, which tries an im- 
peachment charge consists almost entirely of 
men untrained in judicial matters. In its hands 
discretion readily degenerates into a mere par- 
tisan or emotional determination. And, of course, 
the other prevailing method of removal, to wit, 
the defeat for reelection, is even less discrimi- 
nating; it. results too often in injustices either 
to the public, or to the incumbent, or both. A 
judicial removal proceeding is the only form 
which is entirely consistent with security of 
judicial tenu:e. On this point the writer has 
said elsewhere: 

“It might be objected that such powers of re- 
moval strike at judicial independence. But why 
should one feel any concern in this regard? The 
judiciary has always been ready to guard jeal- 
ously the independence and prerogatives of its 
several members. Judicial removal of judges has 
been in yogue in Germany and Ifrance for a con- 
siderable while; in fact, in those countries the 
guarantee that judges may be removed only by a 
judicial body is regarded as the very charter of 
judicial independence. In England, the Lord Chan- 
cellor acting alone has had power to remove 
county judges for ‘misbehavior’ or ‘inability,’ ever 
since the system of county courts was established 
in that country. [Every day our district and cir- 
cuit courts, in the exercise of their ordinary juris 
diction are deciding questions of as great import 
In re Snitkin, 161 App, Div. 516, 146 N. Y. S. 560 
(1914); In re Strahl, 201 App. Div. 729, 195 
N. Y. S. 385 (1922). In Texas the charge is 
presented on oath of ten attorneys. In Louisiana, 
where the removal of judges by judicial action 
has been in vogue for many years, the constitu- 
tion of 1921 provides that any judge of the supreme 
court may be removed (for causes specified) at 
the suit of the attorney-general, or his assistant, 
on written request accompanied by specific charges, 
of 100 taxpayers and citizens, 25 lawyers, or two 
justices of the supreme court. Other judges of 
courts not of record may be removed at the suit 
of the attorney-general, or district attorney, at 
the request of the governor, of 25 citizens or of 
one-half of the practicing lawyers of the district 
in which the judge is elected. In Alabama pro- 
ceedings are begun by the attorney general or 
solicitor or by 5 taxpayers of the division, circuit 
or county, from which the judge is elected. See 
constitutional and statutory provisions cited supra, 
note 

The American Judicature Society, according to 
its model statute, would allow proceedings to be 
instituted by the chief justice, by various other 
persons or groups of persons connected with the 
system, or by substantial groups of attorneys. See 
section 199 of the model act referred to in note 1, 
11 J. Am. Jud. Soc. 145 at 151 (1928). 
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to the public, and to particular individuals, as the 
question of the fate of an offending or disabled 
judge. Surely such courts or judges drawn from 
them, having a personal interest in security of 
tenure, can be trusted to exercise fairly and not 
too readily the power to remove unfit members 
of the district and circuit bench,.”” 

But it should be noted that other changes 
would need to be made in our present system 
before the judicial method of removal could be 
made effective. First of these is security of 
tenure for the judges who sit on removal court. 
A judge who sat on such a court under present 
conditions would need to remember the possi- 
bility of retaliation at the next election. As long 
as judges are elected for short terms they must 
give thought to the consequences of the possible 
enmity ot the judge who is removed and of his 
friends. Their natural reaction is to pass the 
buck to the electorate. If a judge is bad let 
the people put him out. This, as we shall show 
presently, has been the almost universal reaction 
of legislatures vested with the power to im- 
peach.** It might not operate in the same degree 
on a tribunal of judges, but it could not fail 
to affect the attitude of even judges of the Su- 
preme Court. The second essential would be to 
make the judge who is removed ineligible for 
judicial office. The usual claim of a person re- 
moved from office is that he has been a victim 
of political persecution. It is only too easy to 
convince the electorate that this is true.** Noth- 
ing can more effectively nullify the exercise of 
a removal power than the serious threat that this 
can happen. Third, the courts should be made 
fully responsible for keeping their own house in 
order. The chief justice should be vested with 
powers of supervision such as have already been 
mentioned. ‘The responsibility for eliminating 
unfit judges should be explicitly declared, and 


"28 Mich. L. Rev. 870 at 875-876 (1930). 

“See page 144, infra. 

“The usual rule regarding the reelection of an 
officer after removal is that he is ineligible for 
reelection or reappointment for that particular 
term, but that he can be reelected for a succeed- 
ng term. State ex rel. Thompson v. Crump, 134 
Tenn, 121, 183 S. W. 505, L. R. A. 1916D, 951 
at. 959, note (1915). See the cases mentioned 
infra, note 57, where the claim of persecution was 
made with strong political effect. 

“Myers v. United States, 272 U. S. 52, 47 
S. Ct. 21 (1926). 

“Rathbun v. United States, 295 U. S. 602, 55 
S. Ct. 869 (1935), denying the power of the 
President to remove at will a federal trade com- 
missioner. The holding and reasoning of this case 
apply a fortiori to any asserted power to remove 
members of the judiciary. 

“In one sense we can regard this abuse as one 
which may arise whenever the appointing power 
and the power to remove are put in the same hand. 
A similar temptation to abuse would exist if the 
legislature or even a judicial body had power both 
to appoint and remove. If the two powers are 
separate most of the temptation to remove for 
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it should be recognized merely as the extreme 
expression of the supreme court’s general re- 
sponsibility for correct judicial conduct. 


IV 
ELIMINATION BY EXECUTIVE ACTION 


In some respects, executive removal of unfit 
judges might be rather effective. The chief ex- 
ecutive can cut red tape and act speedily. These 
advantages together with the importance of 
maintaining discipline in the public service have 
often served as reasons for allowing the chief 
executive to exercise rather wide powers of re- 
moving executive and administrative officials.*4 
But these same reasons do not warrant the ex- 
tension of executive powers of removal to the 
judiciary.“° Whatever advantages there may be 
in executive removal are far outweighed by the 
importance of keeping the judiciary free from 
executive influence. In the hands of a strong 
and honest chief executive the power of removal 
might be a weapon of value, but in the hands 
of a politically-minded governor the danger of 
abuse is very great. The power can be too easily 
used to eliminate able and independent judges.*® 

In almost all the principal countries of the 
world the chief executive has at some time had 
this power of removal, but experience with its 
abuse has resulted everywhere in withdrawing 
the judiciary from executive control. England 
was the first country to remove its judges from 
executive influence. Prior to the eighteenth 
century judges in England (with some excep- 
tions) held their offices at the king’s pleasure. 
The same was true in many of the English 
colonies and dominions down until rather recent 
years. Tenure at the king’s pleasure meant that 
the judges were removable at any time by the 
executive. Royal influence was grossly abused. 
Honest and fearless judges like Coke and others 
were arbitrarily removed. Judges became servile 
tools of the crown. As a result, immediately 
after the last of the Stuart kings had passed 
from the English political stage, Parliament 
passed the act of settlement which made the 
judiciary independent of the executive.** The 
act of settlement provided for good behavior 


selfish or improper reasons vanishes, Indeed, 
appointment by the executive has often proved 
to be a satisfactory method of selecting judges. 
The control of the executive over his appointee is 
temporary only, and soon ceases to be felt; only 
when the executive can also remove is judicial 
independence seriously impaired. 

“The Act of Settlement, 12 and 13 W. 3 C. 2 
(1700), provided that after the accession of the 
house of Hanover, judges’ commissions be made 
“quamdiu se bene gesserint, and their salaries 
ascertained and established; but upon the address 
of both Houses of Parliament, it may be lawful 
to remove them.” See generally as to the history 
of judicial independence in England and _ its 


colonies, R. Todd, Parliamentary Government of 
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tenure, which has ever since that time prevailed 
in England.** 

The English experience, as well as colonial ex- 
perience with royal judges, was fresh in the 
minds of our early constitution makers. Our 
federal constitution and the early constitutions 
in most of the states accorded judges tenure 
during good behavior. This was done primarily 
in order to withdraw the judiciary from execu- 
tive control.*® Most states have, since the early 
constitutions were adopted, changed the good- 
behavior tenure into tenure for a term of years;* 
but this change expressed a desire to subject the 
courts to popular control. It did not represent 
a change in this early policy of making the 
courts secure against executive pressure. Indeed, 
executive power of removing judges of higher 
tribunals is still almost, if not quite, unknown 
in the United States.*! But in not a few states 
the chief executive has power to remove judges 


England (Walpole’s Ed.), Part II, ch. 4 (1892) ; 
The Crown and the Judicature; MclIlwain, The 


Tenure of English Judges, 7 Am. Pol. Sci. Rev. 
217 (1913); Story, Constitution, 5th ed. §$1607 


et seq. (1891). 

3ut county court judges are removable by the 
Lord Chancellor “if he shall think fit to remove 
for inability or misbehavior.” 51 & 52 Vict. C. 43, 
$15 (1888), and see 9 & 10 Geo. V, c. 70 (1919). 
Inferior judges are likewise removable in some 
of the British dominions. 3 Rev. Stats. Canada 
(1927), ch. 105, §31 (by governor in council) ; 
Irish Free State Courts of Justice Act (1924), 
No. 10, §73 (by Chief Justice and Attorney Gen- 
eral). In all these instances, it should be noted 
that the removal is to be made either by a judicial 
officer, or by a body which is so constituted as 
to insure the incumbent against arbitrary action. 

“Good behavior tenure is also established in the 
other important Continental countries. See authori- 
ties cited supra, note 17. 

“Story, Constitution, 5th ed. §§1600 et seq. 
(1891): Stimson, Federal and State Constitutions 
of the United States 50, 348 (1908). 

“The terms of office of judges in the different 
states are given in Index Digest of State Consti- 
tutions (prepared by the Legislative Drafting 
Research Fund of Columbia University for the 
New York Constitutional Convention Commission, 
1915), 312, 350, 403, 432, 450. Also, Supplement 
bringing digest down to 1918, and an article in 
10 A. B. A. J. 736 (1924), bringing the provisions 
down through 1922. 

“This proposition is merely an expression of 
the doctrine of separation of executive and judicial 
powers. Also, the immunity from executive re- 
moval is to be inferred from the fact that the 
power to remove is expressly invested elsewhere, 
to wit, in the legislature, by impeachment and 
address; this seems to exclude any implied execu- 
tive power of a like kind. It is, therefore, a well- 
recognized principle of constitutional law that the 
executive cannot remove judges who are given a 
certain tenure by the Constitution except in the 
rare instances in which this power is expressly 
given to the executive by the Constitution itself. 
Stimson, Federal and State Constituions of the 
United States, 50 (1908): Rathbun v. United 
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of inferior courts, such as justices of the peace 
and county judges. The constitutions of those 
states confer upon the legislature the power to 
provide by law for the removal of certain in- 
ferior officers, including the judicial officers men- 
tioned. And not infrequently the legislature 
has in the exercise of this power provided for 
removal of these officers by the governor, after 
hearing.** Moreover, the legislature often cre- 
ates certain tribunals under its general legislative 
powers and has sometimes made the judges 
thereof subject to removal by the governor.** 
In a similar manner the courts of the territories 
of the United States are established by act of 


States, 295 U. S. 602, 55 S. Ct. 869 (1935); State 
v. Harmon, 115 Me. 268, 98 Atl. 804 (1916) ; 
State v. Seay, 64 Mo. 89 (1876); State v. Towne, 
21 La. 490 (1869); Opinion of the Justices, 67 
Fla. 423, 65 So. 4 (1914). 

By constitutional amendment of 1918 Massachu- 
setts gave its governor power to retire judicial 
officers because of advanced age or mental or 
physical disability, with the consent of the council 
and after due notice and hearing. 58 of Amend- 
ments to Mass. Const. In New York the governor 
takes the initiative in removing certain interme- 
diate judges (county judges, surrogates, etc.) ; 
these judicial officers are removable on recommen- 
dation of the governor by two-thirds of the Senate 
for cause and after an opportunity to be heard. 
N. Y. Const. as amended in 1925, Art. VI, sec. 9. 


California has a similar provision. Cal. Const., 
Art. VI, §10. And also Florida. Fla. Const., 


Art. IV, sec. 15. Cf. Legislation of United States 
cited supra, note 16. However, none of these 
instances in which the executive initiates removal 
proceedings can be regarded as seriously infringing 
the principle of judicial independence; executive 
action is strongly checked in each case. 

In a number of states judges are declared to be 
removable by the governor upon a joint address 
by both houses of the legislature, or the governor 
is directed to remove a judge upon receiving such 
an address. The executive function, if any, in 
such a case is negative; the governor can refuse 
to remove. See authorities infra note —. Cf. 
Maryland Constitution, Art. IV, §4 which requires 
the governor to remove judges from office who 
have been convicted in a court of law, of incom- 
petency, of wilful neglect of duty, of misbehavior 
in office, or of any other crime. 

“See constitutional provisions cited in Index 
Digest of State Constitutions (prepared by the 
Legislative Drafting Research Fund of Columbia 
University, 1915) 1179; also cases cited in notes 
27 and 43. 

“The executive power to remove pursuant to 
such statutory authority is discussed in these cases: 
State ex rel. v. Peterson, 50 Minn. 239, 52 N. W. 
655 (1892); State ex rel. v. Grant, 14 Wyo. 41 
81 P. 795 (1905); People ex rel. Clay v. Stuart, 
74 Mich. 411, 41 N. W. 1091 (1889); Lynch v. 
Chase, 55 Kan. 367, 40 P. 666 (1895); State ex 
rel. v. Frazier, 39 N. D. 430, 167 N. W. 510 
(1918) ; Cameron v. Parker, 2 Okla. 277, 38 P. 14 
(1884). 

“FE. g., Okla. Laws (1915) 135, statute creating 
supreme commission with members subject to 
removal by governor, 
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congress in the exercise of a general legislative 
control over the territories; often the statutes 
creating these courts have made the judges re- 
movable by the president.*® 

It seems altogether undesirable to invest: the 
executives with such powers of removal. Apart 
from the considerations already mentioned, it 
should be noted that the governor already has 
more than enough duties to perform. He can- 
not give the necessary amount of time to sup- 
ervision of inferior judicial officers and to the 
trial of charges of misconduct. Accordingly, it 
is believed that where the legislature has this 
power to provide by law for the removal of in- 
ferior judges it should place the power in the 
hands of the supreme court, or of a circuit court, 
or of a judicial council or other trial body, and 
not in the hands of the already over-burdened 
chief executive. 

V 
ELIMINATION BY LEGISLATIVE 
ACTION 


A. Impeachment 

In the United States impeachment is the most 
common method used for removing judges of 
higher courts. The United States constitution 
and all the state constitutions except two, pro- 
vide for the impeachment of judges.4* The im- 
peachment proceeding consists of two parts: (1) 
a charge of misconduct presented by the lower 


"McAllister v. United States, 141 U. S. 
11 S. Ct. 949, 35 U. S. (L. Ed.) 693 (1891), 
citing statutes. And see Hawaii Organic Act, 
§§80, 82, all higher judges hold office for four 
years “unless sooner removed by the President.” 
But the President cannot remove at will a judicial 
or quasi-judicial officer who is appointed for a 
fixed term. Rathbun v. United States, 295 U. S. 
602, 55 S. Ct. 869 (1935). 

“See on the subject of impeachment: Foster. 
The Constitution, ch. 13: Impeachment (1895) ; 
Simpson, Federal Impeachments (1916) ; Carpen- 
ter, Judicial Tenure in the United States, ch. 3 
(1918); Thomas, “Law of Impeachment in the 
United States,” 2 Am. Pol, Sci. Rev. 378; Stimson, 
Federal and State Constitutions of the United 
States, secs. 260-263 (1908) (containing an analy- 
sis of the provisions in the different states) ; 
Kettleborough, The State Constitutions (1918) ; 
Index Digest of State Constitutions (prepared hy 
the Legislative Drafting Research Fund of Colum- 
bia University for the New York Constitutional 
Convention Commission, 1915), pp. 749-759; Sup- 
plement bringing digest down to 1918, and an 
article in 10 A. B. A. J. 736 (1924), bringing 
the provisions down through 1922; Louisiana Con- 
stitution, 1921, (Art. IX, $1), and New York as 
amended in 1925 (Art. VI, §§$9, 10). 

“For the details and variations in the forms of 
impeachment, see Stimson, Federal Impeachments 
(1916); Kettleborough, The State Constitutions 
(1918); and Index Digest of State Constitutions. 
cited in note 46, supra. Oregon does not provide 
for impeachment but only for removal in a judicial 
proceeding. Ore. Const. of 1857 (as amended in 
1910), Art. VII, §6. In Nebraska the impeach- 
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house of the legislature, and (2) a hearing and 
decision on the charge by the upper house 
(senate) sitting as a court of impeachment. 

As a method of eliminating unfit judges, im- 
peachment has not proved effective.s* The 
houses of the legislature are not equipped to 
try and investigate questions of judicial mis- 
conduct, incompetency, neglect of duty, or dis- 
abil.ty. These legislative bodies do not have 
time to handle such matters along with their 
other business. The senate is usually too large 
to act in a judicial capacity. And the houses of 
the legislature do not meet frequently enough 
to give judicial disciplinary cases the careful 
consideration or the immediate attention which 
they demand.*” 


ment charge is voted by both houses of the legis- 
lature in joint convention and is tried by the 
supreme court; cite in case a supreme court justice 
is impeached, the hearing is held by all the district 
judges of the state. Const. of 1875, Art. III, §17. 
In New York the court for the trial of impeach- 
ments is “composed of the president of the Senate, 
the senators, or the major part of them, and the 
judges of the court of appeals, or the major part 
of them.” Const. (as amended in 1925), Art. 
VI, $10. 

The governor rather than the House is some- 
times given authority to initiate removal proceed- 
ings. In New York certain intermediate judges 
(county judges, surrogates, etc.) are thus remov- 
able “for cause” by the Senate on the recommen- 
dation of the governor. Const. (as amended in 
1925), Art. VI, §9. Foster, The Constitution, pp. 
653-656 (1895), states four New York cases in 
which the Senate has acted upon recommendations 
of this kind. J‘lorida similarly provides that all 
judges except those of the supreme and circuit 
courts may be removed for specified causes by 
the governor with the consent of the Senate. 
Const. of 1885, Art. IV, §15. 

“This is the unanimous opinion of all those who 
have considered the subject. See particularly, 
Simpson, Federal Impeachments 71-77 (1916), 
l‘oster, The Constitution, 630 (1895); Carpenter, 
Judicial Tenure in the United States 142-143 
(1918); and a note by Mr. Justice Miller of the 
United States Supreme Court, 8 Cent. L. J. 35 
(1879). It is to he noticed, among the many 
impeachment proceedings described by Foster, how 
often a conviction has failed by a few votes. Op. 
cit, pp. 529-566, 633-713. 

“There is some doubt under many of the state 
constitutions whether the houses of the legislature 
can initiate and hear impeachment charges at a 
special session called for some other purpose, and 
there is even more doubt under most of the con- 
stitutions whether the houses may convene them- 
selves for the purpose of impeachment. Only a 
few constitutions expressly provide for either con- 
tingency. It has been well argued that both powers 
are necessarily implied and supported by the his- 
tory of the use of impeachment. Van Hecke, 
Impeachment of the Governor at Special Session, 
3 Wis. L. Rev. 155 (1925). But in Simpson v. 


Hill, 128 Okla. 269, 263 P. 635 (1927). the power 
of the legislature to convene itself was denied. 
The authority of this decision is, however, weak- 
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Impeachment has almost always been regarded 
as a penal proceeding. This character is given 
to impeachment by the nature of the causes for 
removal which are specified in the constitutional 
provision. These causes are commonly restricted 
to various forms of misconduct,” and some- 
times even more narrowly, to misconduct in of- 
fice.» Under the existing constitutional clauses 
there has even been some question whether an 
officer may be impeached for any form of mis- 
conduct less than an indictable offense.°* Prob- 
ably since the Archbald and Ritter cases it must 
be taken to be settled, with reference to United 
States judges, that impeachment lies for any 
serious infraction of our principles of judicial 
ethics.°** And it is also probable that most 


ened by the fact that Branson, C. J., who wrote 
the opinion, and other judges who concurred, were 
themselves among the officers aimed at in the 
impeachment proceedings attempted. 

“Stimson, Federal and State Constitutions of 
the United States, sec. 261 (1908); Foster, The 
Constitution 581 et seq. (1895). 

"This limitation exists in Alabama, California, 
Delaware, Florida, Illinois, Iowa, Kansas, Ken- 
tucky, Louisiana, Maine, Mississippi, North Da- 
kota, Nevada, Ohio, Oklahoma, Pennsylvania, 
South Dakota. — Atty. Gen, v. Jones, 154 La. 
124, 97 So. 337 (1923); State ex rel. Atty. Gen. 
v. Hasty, 184 Ala. 121, 63 So. 559 (191%). It 
appears to be opposed to sound policy. State v. 
Redman, 183 Ind. 332, 109 N. E. 184 (1915). 
Suppose, for example, that a judge has committed 
a serious crime before he takes office, or that he 
misconducts himself outside his judicial office, is 
he not unfit for judicial office? Should he not 
be removable? The vice of this kind of limitation 
is somewhat lessened by the fact that a judge 
usually forfeits his office when he is convicted of 
a serious criminal offense, and also by the fact that 
in some of the above states judges are removable 
by joint resolution of the legislature for any rea- 
sonable cause. (See next topic, infra.) 

It also is held in most of the cases that an 
officer cannot be impeached after he has resigned 
or after his term has expired. Foster, The Con- 
stitution 574 et seq. (1895). In cases of this kind 
the question is not whether the officer shall be 
removed but only whether he shall be disqualified 
from holding office in the future. 

“Foster, The Constitution, 581 et seq. (1895) ; 
Carpenter, Judicial Tenure in the United States 
114 et seq. (1918). 

“Carpenter, Judicial Tenure in the United States, 
144 et seq. (1918); Frankfurter and Landis, Busi- 
ness of the Supreme Court, 171 (1928). Judge 
Archbald was removed for using his influence to 
secure favors from carriers litigating before him. 

Judge Ritter was impeached on 7 grounds. The 
senate acquitted or failed to convict on the first 
six charges: tricking another judge into signing 
an order allowing fees to his former law partner 
for legal services in a foreclosure suit, then raising 
the allowance to the receiver and getting $4500 
of the proceeds; bringing and keeping a case in 
court after the plaintiff wished it dropped; practic- 
ing law after taking office; receiving a gift from 
one having large property interests in his juris- 


145 


states would now accept the same interpretation 
of a constitutional clause like that in the United 
States constitution One serious question has 
not yet been definitely answered—whether a 
simple neglect of duties would fall within such 
a clause. Possibly it would.°* But however 
liberally we may interpret the meaning of the 
usual impeachment clauses they all fall short of 
embracing causes for judicial removal uncon- 
nected with moral delinquency or wrong-doing. 
In most states the disabled or incompetent judge 
cannot be impeached.** 

Impeachment is a tool which easily falls into 
the hands of partisan politicians. The houses 
of the legislature are not organized in a way to 
eliminate partisan bias.*® Consequently, this 


diction; and two charges of income tax evasion. 
He was convicted and removed from office on the 
seventh charge, which lumped together all the 
items contained in the first six charges and alleged 
that the “reasonable and probable consequence of 
the actions or conduct of Halsted L. Ritter, here- 
under specified or indicated in this article, since he 
became judge of said court, . is to bring his 
court into scandal and disrepute, to the prejudice 
of said court and public confidence in the admin 
istration of justice therein and to the prejudice of 
public respect for and confidence in the federal 
judiciary, and to render him unfit to continue to 
serve as such judge. New York Times, April 
18, 1936, p. 1. Judge Ritter has brought suit for 
his salary in the Court of Claims alleging that 
the impeachment proceedings by which he was 
removed are null and void. 4 U. S. Law Week, 
ind. p. 25, Sept. 8, 1936. 

“In Alabama, Indiana, Oklahoma, Virginia and 
West Virginia, this is expressly made a cause for 
removal. In South Carolina the causes for re- 
moval are not specified. Massachusetts, New 
Hampshire, Virginia, Vermont and West Virginia 
also provide for removal for “maladministration,” 
which would seem to include neglect of duties. 

“A few of the constitutions do expressly pro 
vide for impeachment on these grounds: Alabam1 
(incompetence), Indiana (incapacity, mental or 
nhysical), Louisiana (incompetency), North Caro- 
lina (mental or physical incompetence), West Vir- 
ginia (incompetence), Oklahoma (incompetency ). 
But see generally, Foster, The Constitution, 587- 
588 (1895). However, I cannot agree with Fos- 
ter in his opinion that “undoubtedly a court of 
impeachment has the jurisdiction to determine what 
constitutes an impeachable offense.” If the House 
and Senate of the United States were to exceed 
their authority and to impeach a judge for a cause 
not within their constitutional power, I believe 
the Supreme Court of the United States would 
hold their action nugatory just as it does in the 
case of unconstitutional legislation. See McCulley 
v. State, 102 Tenn. 509, 53 S. W. 134 (1899). The 
action brought by Judge Ritter for his salary after 
his removal as federal judge may settle this ques- 
tion. See note 53, supra. 

“The constitutions contain various provisions 
designed to eliminate the partisan element, such as 
a special oath to be taken by the senators when 
sitting as a court of impeachment, and _ special 
rules of procedure; it may be doubted whether 
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form of removal may be used to intimidate or 
get rid of able and independent judges. That 
this danger is inherent in impeachment is well 
attested by many instances in the early history 
of the courts of this country.*? Efforts were 
sometimes made, and in some instances these 
efforts were successful, to displace judges who 
decided cases in a manner displeasing to the 
legislature. This was particularly true at the 
time when the power of the courts to pass upon 
the validity of legislative acts was still debat- 
able. However, the judicial power to pass on the 
validity of legislation is now well recognized. 
It is also settled that officers are only removable 
for misconduct and it has become so well estab- 
lished throughout our entire legal system that 
every person who is accused of misconduct is 
entitled to a fair hearing that there seems at 
this time to be much less danger of impeach- 
ment being used against judges for partisan 
ends.°* 

However, leaving aside the dangers of possible 


these provisions have any great effect. Among 
the many impeachment proceedings described hy 
Foster it is worth noticing how often the vote 
on conviction or acquittal has followed party lines. 
Foster, The Constitution, pp. 529-566, 633-713 
(1895). 

"Foster, The Constitution, p. 531 (1895), (im- 
peachments of Judge Pickering and Justice Chase), 
pp. 546-564 (President Johnson), p. 638 (New 
Jersey—Judge Langdon of Superior Court), pp. 
661-664 (Pennsylvania—Judge Addison and two 
justices of the Supreme Court), p. 668 (West Vir- 
ginia—Judge Hindman of the Circuit Court), p. 
684 (Tennessee—Judge Frazier of the Criminal 
Court), p. 685 (Arkansas—Chief Justice Mc- 
Clure), pp. 691-692 (Ohio—Judge Pease and 
others), p. 709 (Missouri—Judge Jackson of the 
Circuit Court) ; and see Foster, The Constitution, 
644 (1895) (certain judges failed of reelection by 
the Rhode Island legislature because they had 
declared a statute invalid). 

The person removed by impeachment almost 
invariably claims that he has been a victim of 
political persecution. A corporation commissioner 
in Oklahoma made this claim after his removal 
and was reelected to office, Also Governor Walton 
of the same state after impeachment and removal 
on serious charges was able on two occasions to 
obtain the Democratic nomination for United 
States Senator. The net result of his nomination 
was that in both elections Republican senators 
were chosen—a remarkable situation, since Okla- 
homa is a solidly Democratic state. At a later 
time ex-Governor Walton succeeded in his cam- 
paign for reelection, being chosen to the office of 
corporation commissioner. Compare also the case 
of “Ma” Ferguson, elected governor of Texas, 
after her husband was impeached and removed 
from that office; and the case of Governor Davis 
of Kansas who obtained the Democratic nomina- 
tion for governor after he was tried criminally for 
accepting a bribe. 

“In fact, impeachment itself has tended more and 
mare to become a quasi-judicial proceeding. Simp- 
son, Federal Impeachments, 21 et seq. (1916). 
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abuse, impeachment is not an adequate remedy 
for the removal of unfit judges both because of 
its cumbersomeness and because of the narrow 
grounds of removal which are usually specified 
in the impeachment clauses of our constitutions. 


B. Address 


In England since the act of settlement judges 
have been removable only by a joint address 
(resolution) of both houses of parliament.*” 
The principal English colonies and dominions 
provide for removal in a similar manner.” And 
in 28 of our states judges are likewise remov- 
able by address.*' The constitutions of these 


“The Act of Settlement, 12 and 13 W. 3 C. 2 
(1700). The statutes now in force are 15 and 16 
Geo. V., C. 49, §12 (1) (1925) (as to High 
Court Justices) and 51 & 52 Vict. C. 43, §15 (as 
to County Court Judges). See also authorities 
cited supra, note 37. 

” Australia—Constitution Act, 63 & 64 Vict. C. 
12, §72 (1900); Canada—Revy. Stats. (1927), ch. 
35, sec. 9, ch. 34, sec. 10, ch. 33, sec. 8; New 
Zealand—Consolidated Stats. (1908), No. 89, secs. 
7, 8; Irish Free State—Const. Art. 68 (address 
“for stated misbehaviour or incapacity”) ; Courts of 
Justice Act (1924), No. 10, §39. And see McNeill, 
Studies in the Constitution of the Irish Free State, 
66, 217 (1925); North Ireland—40 & 41 Vict. c. 
57, §13 (1877). 

"See Index Digest of State Constitutions (pre- 
pared by the Legislative Drafting Research Fund 
of Columbia University for the New York Consti- 
tutional Convention Commission, 1915), 349, 402- 
403, 432, 447-448, Supplement bringing digest down 
to 1918, and an article in 10 A. B. A. J. 736, bring- 
ing the provisions down through 1922. The follow- 
ing states provide for removal by address: Arkansas, 
California, Connecticut, Delaware, Illinois, Indiana, 
Kansas, Kentucky, Louisiana, Maine, Maryland 
Massachusetts, Michigan, Missouri, Mississippi, 
Nevada, New Hampshire, New York (constitution 
as amended in 1925), North Carolina, Ohio, Rhode 
Island, South Carolina, Tennessee, Texas, Utah, 
Virginia, Washington, West Virginia and Wis 
consin. 

Judges Removable: In many of the above 
states the power of removal by address is limited 
in terms to judges of the higher courts but in the 
following the scope of this power is apparently 
broader: Delaware (any officer); Illinois (any 
judge) Louisiana (any officer); Maine (any offi- 
cer); Massachusetts (any judge) ; Maryland (any 
judge); Michigan (any judge); South Carolina 
(any judicial officer) ; Tennessee (judges); Utah 
(judges); Washington (judges of courts of rec- 
ord); West Virginia (judges). But in view of 
other constitutional provisions for the removal of 
inferior judicial officers the power of removal by 
address might, like impeachment, be held to he 
limited to the higher judges. 

Effect of Address: In California, Illinois, Kan- 
sas, Louisiana, Nevada, New York, North Caro- 
lina, Ohio, Rhode Island, Tennessee, Utah, Vir- 
ginia, Washington, West Virginia, and Wisconsin, 
the judge is ipso facto removed from office by the 
passage of the resolution. In the following states 
it is provided that, on joint address of the houses 
of the legislature, the governor “shall remove”: 
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states always restrict this form of removal in 
many ways. Usually an address requires a vote 
of two-thirds of the members elected to each 
house of the legislature.** The person to be 
removed is entitled to notice as well as an op- 
portunity to be heard. And the cause or causes 
of removal are required to be entered on the 
journals of both houses.®* 

There are no specified grounds for which Eng- 
lish judges are removable by address. Parlia- 
ment may act on any reasons which it regards 
as sufficient, but there has never been a case in 
which proceedings were begun where the ground 
alleged was not one which really went to the 
fitness of the incumbent to be a judge. Most 
of the state constitutions in the United States 
limit the power of removal by address by specify- 
ing the causes for which a judge or other officer 
may be removed,—‘for reasonable cause,” “for 
good cause,’ “for cause,” etc.“ The constitu- 
tions of some states fail to specify the grounds 
upon which removal by address must be predi- 
cated but they do require that the “causes” be 
entered in the journals of the two houses.® 
Probably this reference to the entry of the causes 
of removal would be a sufficient basis for imply- 
ing a requirement of some good or reasonable 
cause of removal. In fact, in Tennessee where 
the constitution made no other reference to the 
causes of removal than the one just suggested, 
the court held that a judge could only be re- 
moved for some cause affecting his fitness to be 
a judge, and that a mere desire of the legisla- 


Connecticut, Delaware, Kentucky, Maryland, 
Michigan, Mississippi, South Carolina, and Texas. 
What would be the effect of the governor’s refusal 
to remove, in a state where such a provision is 
in force, has never been decided. In a few states 
the governor is distinctly allowed to remove or 
not in his discretion when he receives an address 
from the legislature: Arkansas (governor “may” ) ; 
Massachusetts (governor with the consent of the 
council “may”); Maine (like Massachusetts) ; 
New Hampshire (like Massachusetts) ; Missouri 
(the legislature with the approval of the governor 
“may”’). In fact, in one case in Massachusetts 
the governor declined to remove a judge whom 
the legislature requested him to remove. See 
Frothingham, The Removal of Judges by Legisla- 
tive Address in Massachusetts,” 8 Am. Pol. Sci. 
Rey. 216 at 220 (1914). 

“But in Rhode Island and Virginia a majority 
of both houses in joint committee suffices; in 
Maine a majority is enough (but the governor and 
council must also approve); while in Illinois and 
Washington a three-fourths vote of both houses 
is essential. 

“But in 
ments exist. 

“Arkansas, Delaware, Illinois, Kansas, Ken- 
tucky, Louisiana, Michigan, Mississippi, Nevada. 
Ohio, South Carolina, Texas, Virginia, Washing- 
ton, West Virginia. 

“California, Connecticut, Kansas, Maine, Mary- 
land, Massachusetts, New Hampshire, New York, 
Rhode Island, Tennessee, Utah, Wisconsin. 


Massachusetts none of these require 
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ture to cut down state expenses did not consti- 
tute a sufficient cause for removal.** But what- 
ever may be the scope of the power to remove 
judges by address in those states where causes 
of removal are recited and in those states where 
they are not, it seems clear that the power to 
remove by address is a wider power than the 
power of impeachment, and that at the very 
least it embraces all the justifiable grounds for 
removal of judges which we have heretofore 
considered.*? 

Like impeachment, address might, and perhaps 
has sometimes been used for political ends.®** But 
address has tended in the same way as impeach- 
ment to become a quasi-judicial proceeding.® 

In conclusion, it may be said that while both 
legislative methods of removal are cumbersome 
and ineffective, there is not sufficient reason for 
abolishing them. They should be supplemented 
by some method of removal by judicial action. 
But as has already been shown, it is difficult to 
work out a satisfactory plan for removing su- 
preme court judges by a judicial proceeding. 
To remove such judges, impeachment or address 
or both would need to be retained. If other 
judges were removable by the supreme court it 
seems probable that the busy legislature would 
soon get into the habit of referring all charges 
of misconduct to that court or to the chief 
justice for investigation. Legislative methods of 
removal might practically cease to be used; and 
yet the possibility of impeachment or removal 
by address might still operate as a salutary final 
check upon judicial arbitrariness and miscon- 
duct.”° 


“McCulley v. State (The Judges Case), 102 
Tenn. 509, 53 S. W. 124 (1899). The implication 
is also supported by the fact that notice and hear- 
ing are required; if the legislature were intended 
to be free to remove a judge at will and without 
cause, why should he have an opportunity to be 
heard? 

“There are, however, two states in which address 
is limited to cases of mental or physical disability 
—Missouri and North Carolina. And in Michigan, 
Mississippi, South Carolina and perhaps other 
states, address is permissible only for causes 
“which shall not be sufficient ground for impeach- 
ment”; apparently in these jurisdictions misconduct 
would have to be dealt with by impeachment and 
not address; the two remedies are to be regarded 
as correlative and not concurrent. 

“See Foster, The Constitution, p. 638 (1895) 
(New Hampshire—Woodbury Davis, justice of 
the Supreme Court), p. 643 (Massachusetts—Ed- 
ward Greely Loring, judge of probate); and see 
p. 644 (where certain judges failed of reelection 
by the Rhode Island legislature because they had 
declared a statute unconstitutional). 

“This is evident from the history of “address” 
in England and Massachusetts; in neither jurisdic- 
tion is there any procedural limitation on this 
power, but a full hearing has always been accorded. 

"Compare Foster, The Constitution, 630-631 
(1895). 
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Vi 
REMOVAL BY POPULAR VOTE 


The popular election in its various forms— 
defeat tor reelection,’! defeat for renomination,’* 
and the recall**—is an altogether unsuccesstul 
method of getting rid of unfit judges. It is not 
only ineffective for the purpose intended but in- 
troduces the gravest evils into the judicial sys- 
tem. The fatal weakness of this method of 
removal is that it is necessarily undiscriminat- 
ing. The electorate cannot obtain the informa- 
tion necessary to pass on a judge’s fitness. It 
cannot appraise expert ability or judge of ex- 
pert qualincations. ‘lhe public is not prepared 
to get at facts regarding the judge’s disposition, 
his health, his fairness, or his conduct. It has 
no facilities for ascertaining facts and no one 


"Except for a few states in which all, or a part, 
of the judges are appointed by the governor (Dela- 
ware, Massachusetts, Maine, Florida, Mississippi, 
New Jersey and New Hampshire), and a few 
states in which all or a part of the judges are 
elected by the legislature (Connecticut, Mississippi, 
New Jersey, Georgia, Rhode Island, South Caro- 
lina, Virginia and Vermont), judges in the state 
courts of this country are all elected by the people. 
Stimson, Federal and State Constitutions of the 
United States, sec. 654 (1908), containing an 
analysis of the provisions in the different states ; 
Index Digest of State Constitutions (prepared by 
the Legislative Drafting Research Fund of Colum- 
bia University for the New York Constitutional 
Convention Commission, 1915), 341-342, 395, 397, 
430; Supplement bringing digest down to 1918, 
and an article in 10 A, B. A. J. 736 (1924), bring- 
ing the provisions down through 1922. 

*New York has abolished the judicial primary. 
See Guthrie, “Duty of the Bar in Selection of 
Judges,” 7 A. B. A. J. 513 (1921), same article 
in part in 5 J. Am. Jud. Soc. 41 et seq. (1924). 
Illinois has likewise repealed its primary law as 
regards nomination of judges in Cook County 
(Chicago). Laws (1921), 431. 

“The writer will not attempt to recite the 
voluminous literature on the subject of recalls of 
judges. Much of it is to be found in Meyer, 
Selected References on the Initiative, Referendum 
and Recall, Library of Congress Publications, 
69-87, 93-94 (1912). Constitutional provisions on 
the subject of recalls may be found in the Index 
Digest, pp. 1240 et seq. (and supplements thereto ) 
cited supra, note 71. In the following states the 
recall of the sitting judge is coupled with the elec- 
tion of a successor: Arizona, Const. of 1910, Art. 
VIII, §§1, 4 (Am. 1912); California, Art. XXIII 
(Am. 1911) ; Colorado, Const. of 1876, Art. X XI, 
§§1, 3 (Am. 1913) ; Kan. Const. of 1859, Art. IV, 
§3 (Am. 1914); Nevada, Const. of 1864, Art. II, 
§9 (Am. 1912); Oregon, Const. of 1857, Art. II, 
§18 (Am. 1908). In 1914 a provision of the Kan- 
sas Constitution was amended to provide that the 
judge in a recall election should run against his 
record. For a discussion of this type of election 
see the last paragraph of this article. 

In California, Kansas and Nevada, there is no 
recorded instance of the recall or attempt to recal! 
a judge. But see Abbey v. Green, 28 Ariz. 53, 
235 P. 150 (1925) (Superior Court judge re- 
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on whom it can rely for advice. The advice of 
lawyers is the best available; but lawyers are 
all too often prejudiced or inactive; they do not 
wish to campaign openly against a judge before 
whom they may be later forced to try cases; and 
hence they fail to give even what light they 
might. The electorate is left to form its opin- 
ions on heresay and chance impressions. 

But many of the electors do not even try to 
decide a judicial election on the basis of merit. 
They vote against the incumbent for reasons 
quite irrelevant to the issue of fitness.** One 
votes against him for party reasons; knowing 
nothing about any candidate, this voter votes a 
straight ticket or decides doubts in favor of the 
party’s choice. Another votes against the sitting 
judge because of a decision adverse to h-mself 
or to a group to which he belongs. Another 
votes against the judge because of a decision of 
some question in a manner which is not pleas- 
ing. Another votes against the sitting judge not 


called) ; Marians vy. People ex rel. Hines, 69 Colo. 
87, 169 P. 155 (1917) (deciding that statement 
of grounds in petition for recall of county judge 
is privileged; outcome of effort to recall not 
stated) ; Landrum vy. Ramer, 64 Colo. 82, 172 P. 
3 (1918) (attempt to recall county judge; petition 
insufficient); State ex rel. Clark vy. Harris, 74 
Ore. 573, 144 P. 109 (1914) (county judge re- 
called, but recall proceeding held insufficient) ; 
Ward y. Klamath County, 108 Ore. 574, 218 P. 
927 (1923) (recall of county judge mentioned as 
having occurred; proceeding itself not involved in 
the case). To be sure, there may have been other 
cases; but this is not likely, because every case is 
apt to arouse a heated legal controversy or be 
written up by the opponents or the advocates of 
recall. 

““We once witnessed in a neighboring state a 
joint debate of two candidates for a judicial office 
(circuit judge) before a large crowd. One was 
the incumbent. He bragged of what he had done; 
he boasted of what he intended to do. He fawned; 
he begged; he appealed to those in whose favor he 
had decided cases; he tried to explain away deci- 
sions adverse to the popular will. His opponent 
— who was elected — out-Heroded Herod. He 
abused his opponent’s conduct on the bench: 
sneered at his decisions; appealed to the ‘pistol 
carrying crowd, and the poor fellow sent to jail 
for selling a ‘little liquor.’ He told how he was 
going to temper justice with mercy; to favor the 
poor man in his cause, and exhibited a touch of 
temper which gave a fair indication of what he 
turned out to be—one of the poorest judges ever 
upon the bench in that circuit... .” 1 Va. Law 
Reg. (n. s.) 861 (1916). This election was ev: 
dently one in a country district but the same sort 
of appeal is made in metropolitan districts. See 
In re Strahl, 201 App. Div. 729, 195 N. Y. S. 
385 (1922), where an unsuccessful proceeding was 
brought to disbar a judicial candidate for mis- 
conduct in connection with his campaign for the 
office of justice of the supreme court; the respon- 
dent in various ways represented himself as the 
friend of the poor tenant as against the grasping 
landlord. Since this case was decided New York 
has abolished the judicial primary. 
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because of any objection to him but because of 
friendship for the opposing candidate; and so 
on down the line. 

Why do we put all our judges through this 
popular ordeal in which everything but, fitness 
comes in question? Mr. Kales answers the ques- 
tion and shows the weakness of the answer in 
the following passage: 

“In theory the periodical election of judges is 
supposed to afford an outraged people a chance 
to cast from the bench a person unworthy to 
administer judicial power. What in fact happens 
is this: Our judges are not subject to a recall 
merely, but to a progressive series of recalls. 
They are subject to recall by the party organiza- 
tion leaders, who may refuse a nomination at 
the time of an election. Instances are not want- 
ing where this has been done. If the judge 
secures the nomination he may be recalled by a 
wing of the organization knifing him at the polls. 
He may be, and frequently is, recalled by reason 
of an upheaval upon national issues which has 
nothing to do with his exercise of judicial power. 
In the case so rare that it is difficult for lawyers 
with a considerable experience at the bar to 
remember it, a judge is actually recalled because 
of popular dissatisfaction with him. In a word, 
in order to give the people a chance on a special 
occasion to recall a judge because he is undesir- 
able, we have exposed the judge to recalls from 
the most objectionable sources, and made his 
tenure dependent upon conditions which have 
nothing whatever to do with his qualifications 
as a judge.’’*® 

Mr. Kales is referring specifically to a city 
like Chicago. In less populous districts the 
danger of vicious political meddling is reduced; 
but the chance of discriminating choice is not 
improved. Everywhere the popular election is a 
failure as a method of removing unfit men, and 
yet it does expose the bench to a repeated hazard 
of retirement for no valid reason at all. 

Some of the ill effects of this system deserve 
to be pointed out and stressed. In the first 
place, the system is grossly unfair to incum- 
bents. These men, no matter how competent, 
are always exposed to the grave injustive of 
political landslides.7@ Or a judge who has 
served for several terms and reached an age 
when he cannot conveniently rebuild a practice, 
may be defeated by a younger candidate who 
makes an active campaign. The defeat of five 
outstate Michigan judges described in the fol- 
lowing newspaper item states what the writer 
has in mind: 

*Kales, “Methods of Selecting and Retiring 
Judges,” 11 J. Am. Jud. Soc. 133 at 141 (1928). 

"For example, in November 1932, several 
Republican judges including the entire probate 
bench were defeated for reelection in Detroit; and 
in April 1933 the two Republican justices of the 
Supreme Court of Michigan who were candidates 
for reelection were likewise defeated. 
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“Among the Michigan circuit judges who will 
retire from the bench after Dec. 31 are five who 
met defeat at the polls after holding office for terms 
totalling 98 years. In addition, Judge Glenn C. 
Gillespie, of Pontiac, did not seek re-election. 

“One of the judges, Charles B. Collingwood, of 
Lansing, had served 26 years—more than four 
terms. The other four each had been on the 
bench 18 years, three terms. They are Hal L. 
Cutler, of Luther; Charles E. White, of Niles; 
John Vanderwerp, of Muskegon, and Samuel G. 
Houghton, of Bay City. 

“Judge White, long considered one of Michi- 
gan’s most capable jurists, was defeated by a very 
narrow margin. He lost by 12 votes, out of almost 
23,000 cast, to Fremont Evans, St. Joseph city 
attorney, a Democrat.’” 

Such cases as these require little comment. 
What can one say for a system which supplants 
Judge White under such circumstances? Can 
this be regarded as a considered opinion of the 
electorate? And what must one say of the in- 
justice and brutality of a system which throws 
out a man like Judge Collingwood, at about the 
age of 70, after 26 years of service, without a 
practice or a pension? 

A second evil which results from the elective 
system is the waste of trained personnel. The 
state pays dearly for the training of judges. 
When a well-trained judge is ousted the public 
not only loses his experience but it pays the cost 
of mistakes which the new judge will make while 
he is learning. And it must be remembered that 
the waste of experienced man-power, due to the 
elective system, is not to be measured alone in 
terms of those who are actually defeated. Qu'te 
as many resign. Some quit because they cannot 
afford to take the chance of compulsory retire- 
ment later in life; and some quit the bench in 
disgust because of the political servitude which a 
judgeship involves.** Some facts and figures on 
the judicial turnover in the courts of Oklahoma, 
with which the writer happens to be familiar, 
will reinforce the point here made. This state 
was admitted into the Union in 1907. In that 
year an entire new slate of judges was elected 
In 1927, when the writer made a careful check 
on tenure in this court,’ 42 men had served (or 
were serving) as justices of the supreme court, 
11 as justices on the criminal court of appeals 
and 50 men had served on the various supreme 
court commissions which were created to aid the 
supreme court in cleaning up its appellate 





"Detroit Free Press, December 29, 1935. 

“For example, Judge Gillespie, mentioned in the 
news item above quoted, declined to stand for 
reelection. He was uniformly regarded as one of 
the best trial judges in Michigan. His reasons 
for leaving the bench in middle life to reenter 
practice, were substantially those given in the text. 
The writer thinks his case is typical. 

*The statistics here and hereinafter given were 
compiled on the basis of the official reports and of 
standard biographical sources. 





150 


docket.” In all, something over 100 judges had 
served (or were serving) on courts hearing ap- 
peals from courts of general jurisdiction in the 
space of 20 years. By contrast one finds that 
in the state of Massachusetts, which has always 
had good behavior tenure, only 57 judges had 
sat on the appellate court between the years 
1775 and 1923, a period of almost 150 years.** 
On the trial bench in the same period, 1907 to 
1927, 164 district and superior judges sat in 
Oklahoma, while in Massachusetts only 96 su- 
perior judges sat on the circuit court bench be- 
tween 1859, when it was organized, and 1923. 
To see this point from another angle, it is worth 
noting the condition of the Oklahoma supreme 
court for the period 1919 to 1921. Five of the 
9 justices on the court began service in 1919. 
During 1920, 2 justices were replaced by new 
ones, and in January 1921, 4 new justices went 
on the court. So that in 1921 there was only 1 
justice on the court who had been there prior to 
1919; 4 were quite new and 4 had been on the 
court for two years. No court can be expected 
to develop a continuity of policy under such 
circumstances. The turnover in the district and 
superior courts was substantially similar. It was 
especially marked in years when elective terms 
began: In 1911 (when the first term ended) 12 
out of 39 district and superior judges were re- 
placed by new ones; in 1915, 18 out of 35; in 
1919, 16 out of 39; in 1923, 13 out of 44; in 
1927, 10 out of 51; in 1931, 14 out of 55; in 
1935 20 out of 43 (the number of judges having 


“These figures embrace all judges who sat 
between the dates mentioned, including those sitting 
at the time last mentioned. The total number of 
judges is included because this is significant in 
connection with the problem of training. 

The Oklahoma supreme court commissions are 
bodies, each composed of three men, which have 
been created from time to time by the legislature 
to aid the supreme court in disposing of its appel- 
late work. In practice each commission has served 
as an additional division of the supreme court, 
hearing and deciding assigned cases; however, as 
a matter of form, the supreme court must adopt 
the commissions’ opinions, and occasionally the 
court does amend or reject them. 

"The figures on tenure are also interesting, The 
average tenure of justices of the Oklahoma Su- 
preme Court averaged 5.5 years, that of justices 
of the Massachusetts supreme judicial court 17 
years. (These figures include only judges who 
had completed their period of service and included 
also years spent by these justices as members of 
the trial bench and other appellate courts). On 
the same basis, justices of the United States 
Supreme Court averaged 18.8 years. It will also 
be found, in states like Michigan, Wisconsin and 
Illinois, where the terms of supreme court judges 
are relatively long and where a custom of reelect- 
ing sitting judges has usually prevailed, that the 
average tenure of supreme court justices is rela- 
tively high. It must be acknowledged that the 
judicial turnover in Oklahoma has been much 
higher than the average. 
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been reduced).** What price must the people 
of Oklahoma have paid for the inexperience of 
this constant succession of new men, always 
just learning the art of being a judge! 

A third evil which follows from the popular 
election and retirement of judges is that many 
of the best lawyers will not become candidates 
for judicial office. The popular election with all 
the “mudslinging” and hypocrisy which it in- 
volves is repellant to men of finer fibre; there 
is no doubt that it scares away many of our 
best potential judges. These men simply re- 
fuse to subject themselves to “a progressive 
series of recalls” at the hands of an undiscrimi- 
nating public. By this fact the choice of judges 
is limited, generally speaking, to the lesser lights 
at the bar. 

Fourth, the most important evil of the system 
of popular elections is that it destroys judicial 
independence and makes the judges politicians. 
It is absurd to criticize judges for being cowardly 
or politically-minded in face of existing condi- 
tions. You and I would probably react in the 
same way under the same conditions; at least 
we would, if we desired to remain on the job. 
The judge who wants to keep his place must 
think of political consequences. He must shirk 
responsibility and hide behind the jury whenever 
he can. He must dodge every issue which might 
“make somebody mad,” and, whenever he has 
to decide such an issue, put an ear to the ground 
and let the political forces decide for him. In- 
deed, the elective system does not tend to elimi- 
nate the unfit judge—its tendency is to eliminate 
the poor politician. Politics is a game, and those 
who play it best are not the judges who are at- 
tending to business, but those who slap backs 
and know how to bend with the winds.** That 


“The same kind of shift has characterized the 
Supreme Court Commissions. In 1918, for in- 
stance, all existing commissions expired by the 
terms of the statutes creating them. In 1923, 5 
new commissions were created and began work 
with 15 new members—only 3 of whom were 
chosen from the district bench, the others appar- 
ently from practice. These commissions were 
allowed to expire in 1926, and in 1927 three new 
commissions were created with an entirely new 
personnel; none of the latter, so far as I have 
been able to ascertain, ever sat before this time 
on the Oklahoma trial or appellate bench. None 
of this turnover on these commissions can be 
properly ascribed to popular elections, however, 
as the commissioners have always been appointed, 
not elected; but the turnover does demonstrate, 
along with other parts of the picture, the general 
failure to appreciate the value of judicial expe- 
rience. 

“The political aspects of judicial office produce a 
serious element of waste. All judges must become 


—— in earnest as election day approaches, 
hey must attend picnics and meetings of all sorts, 
and be ready to make speeches on occasion. One of 
the better judges in Detroit recently expressed to 
the writer the opinion that at least six months of 
a Detroit judge’s active time during an election 
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we do have some able and honest judges is not 
the fault of the system; it is a fine commentary 
on human nature which sometimes reacts to 
notions of duty and right, even when they run 
counter to personal interest. 

Finally there should be mentioned again an 
evil which is of particular importance to our 
problem of removing unfit judges:** When the 
electorate has the opportunity of removing at 
frequent intervals, other methods of removal 
tend to lose their effectiveness.*° The popular 
power of removal, while not itself effective, does 
stand in the way of using other means. The 
legislature, for example, does not exercise its 
power to impeach or remove by address; it 
avoids political trouble by leaving removals to 
the electorate. It is a striking fact that im- 
peachment and address are seldom used in our 
states.*® 

Various makeshift devices have been suggested 
and tried in order to mitigate the evils of popu- 


year goes into his campaign for reelection. One 
can hardly blame the judges for spending their 
time in this way. But all the same the public 
pays their judicial salary while they are campaign- 
ing, its cost must be charged to politics not judicial 
service. 

The writer’s study of Oklahoma judicial sta- 
tistics, which has already been mentioned, indi- 
cated strongly that lawyers used the supreme court 
(as well as the supreme court commissions) merely 
as a stepping stone to improve their position in 
practice. Thus, of the 33 judges who completed 
their service between 1907 and 1923 (five died 
on the bench, one left the state, one become gov- 
ernor, and one became a United States district 
judge) twenty-four returned to practice. Six of 
the latter judges came from small towns and 
returned there to practice. Three came from 
Oklahoma City and Tulsa (the principal cities of 
the state) and went back to their practice in those 
cities. While sixteen of the 33 came from small 
towns and went into practice in Oklahoma City 
and Tulsa: Men who are using the judicial posi- 
tion as a means of advancement are apt to be 
thinking of, or making, eventual business and 
political connections. It is hard to believe that 
efforts in these directions are less prejudicial to 
judicial morale than is practicing law “on the side” 
-—something that is uniformly prohibited. 

“This point has already been referred to in the 
discussion of removal by judicial action. See note 
32 and text thereto. 

"A few years ago a justice of the Oklahoma 
supreme court was openly charged with receiving 
a bribe. The charge was repeated over and over 
in certain newspapers. The charge was denied and 
contempt proceedings were instituted. There was 
a strong movement for impeachment, but the move- 
ment came to naught largely because it was said 
that the justice in question had only a year or 
two more to serve and would certainly fail of 
reelection. Such a result is of course unfair to the 
public, if the justice was really guilty; and grossly 
unfair to him, if he was not guilty of the charge 
made. 

The chief instances of impeachment have related 
to federal judges, judges who hold office during 
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lar election of judges. To remove judges from 
politics they are in some states elected at special 
judicial elections, or the names of judicial can- 
didates are placed on a non-partisan ballot, or 
approved candidates are backed by non-partisan 
civic organizations and by bar associations. No 
doubt all such measures do some good. But it 
is clear that judges are not thereby removed 
from politics; the specter of partisan politics 
always looms in the background; partisan or- 
ganizations can work quite as effectively as those 
with unselfish aims. Just as long as judges must 
be elected and reelected they are exposed to 
political dangers. At every election “it is up to 
someone” to spend a deal of time, labor, and 
money to save the judges from political destruc- 
tion. We cast our judges into the political mael- 
strom and then “point with pride” each time we 
pull them out alive.*? Why should this be neces- 
sary? Why retire judges in a manner which 
repeatedly requires so much effort to prevent 
miscarriage or injustice? 

Two other palliatives of more rational ten- 
dency are: longer terms for judges and the cus- 
tom of reelecting the sitting judge. Both have 
the support of active bar associations. In states 
like New York, New Jersey and Pennsylvania, 
judges already hold office for periods of years 


good behavior. See list of all such cases down 
to 1928 in 28 Mich. L. Rev. 870 (1930), n. 2; also 
the case of Judge Ritter referred to in note 53, 
supra. 

A few years ago the writer made a careful 
check of the official reports and also made inquiries 
from responsible officials in the various states, in 
order to obtain information regarding all judicial 
removals in the period 1900-1925. The writer dis- 
covered only five removals by impeachment or 
address which had occurred during this period. In 
Montana a district judge was impeached and 
removed during the War period, for disloyalty to 
the government. In Tennessee the governor called 
an extra session of the legislature in 1916 to con 
sider charges against the district attorney and one 
of the criminal judges in Memphis. The House 
brought a bill of impeachment against each and 
upon trial both officials were removed. Their 
derelictions consisted in open flaunting of the liquor 
and gambling laws of the state. In Virginia three 
judges were removed for misconduct by address. 
Two of these judges sat in inferior courts and one 
was judge of a circuit court. Address seems to he 
generally regarded as rather effective in Virginia 
Only a majority of both houses of the legislature 
is required, so that a removal is much more 
easily accomplished than in most states where 
address and impeachment require favorable action 
by a majority of two-thirds or more in each house 
As to both the case in Montana and the case in 
Tennessee, it is probable that public feeling was 
strongly aroused throughout the state. This feel- 
ing would produce energetic action in the legisla- 
ture which would not be found in relation to most 
cases of judicial misconduct. 

"See Miller, “How Chicago Bar Association 
Walloped Spoilsmen—Is This Fnough?” 5 J. Am. 
Jud. Soc. 46 (1921). 
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so long that the danger of indiscriminate re- 
moval is considerably lessened;** and in a few 
states there has developed a custom of reelect- 
ing the judicial incumbent except in rare cases. 
Both of these practices are good in that the pub- 
lic abdicates pro tanto its power of retiring 
judges; once in office a judge is fairly secure 
against removal. But (and this is a point that 
the writer wants to stress) independence of the 
judiciary is not the only desideratum. Effective 
methods of removal must also be devised.*® 
Short tenure is bad because it strikes at inde- 
pendence. But a custom of reelecting the sitting 
judge is undiscriminating; it can work public 
injury if it means that all doubts about fitness 
are to be solved in the judge’s favor, and that 
there is no effective way of getting rid of the 
unfit man.” 

Another change in the elective system which 
has been much discussed lately and which was 
first proposed by Mr. Kales many years ago, 
is the judicial election in which the incumbent 
runs against his record; in other words, he runs 
without an opponent.*! The only question in- 
volved in such an election is whether the par- 
ticular judge shall be retained in office. If the 
vote is negative a new judge must be appointed 
or chosen at a new election—as the case may be. 
The vice of the prevailing system of periodic 
election is that the incumbent must, in one and 
the same campaign, defend his record and beat 


“In Massachusetts and New Jersey judges hold 
for 14 years, in Pennsylvania supreme court judges 
are elected for 20 years. These terms are as long 
or longer than the average number of years served 
by judges who hold during good behavior. See 
statistics cited in note 81. Nevertheless, the judge 
who is elected for a term has his independence 
vitiated by the fact that he may have to run 
again. Why not give him a real security, knowing 
that on the average incumbents will hold no longer 
than the legally specified term? 

“See remarks in relation to the subject of tenure 
in the introductory portion of this article. 

“Wisconsin has long been cited as a state in 
which reelection of incumbent judges, regardless 
of party affiliation, has produced security of tenure. 
Wisconsin also illustrates the evils of a rigid 
formula which sometimes results in reelection of 
a judge whose powers are failing, but who should 
not be subjected to the indignity and sorrows of 
defeat at the polls. Infirmity of judges accounts 
largely for the fact that the Wisconsin legislature 
created seventeen special courts, each designed to 
take over part of the circuit court jurisdiction, 
and some having jurisdiction to $5,000. This situa- 
tion was inveighed against by Chief Justice John 
B. Winslow, in his president’s address to the Wis. 
State Bar Assoc. (13 Rep. Wis. S. B. A, 71 
(1919) ). 

"Kales, “Methods of Selecting and Retiring 
Judges,” 11 J. Am. Jud. Soc. 133 at 140-141 
(1928). And see methods of removal suggested 
in the model state-wide judicature act proposed by 
the American Judicature Society, 11 J. Am. Jud. 
Soc., 151-155 (1928). 
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other candidates for the place.** The issue of 
removal standing alone would be much less dif- 
ficult for the judge to meet. He would not have 
to fear the negative votes of those who are 
friendly to another candidate rather than op- 
posed to himself. He would not be exposed to 
the most serious danger of all—the party land- 
slide. He would lose his place only if a definite 
majority of the voters, voting on- that issue, 
favored his removal from office. The better class 
of voters and lawyers would almost certainly 
stand behind a decent judge on a simple issue of 
this kind; the trouble is that this issue is at pres- 
ent lost sight of in the confusion of other issues, 
personal and political. Indeed, if judges were 
appointed and if the other requisites of a sound 
judicial system were established, the writer would 
not be unwilling to see this type of popular elec- 
tion retained as a concession to the advocates of 
popular control. There is little danger in allowing 
the voters the opportunity of ousting a bad judge 
when they really want to do it.°* Judicial tenure 
would be secure enough, if only the judge might 
hold his place until a time when the populace 
did rise en masse to smite him from his seat. 
His tenure would be infinitely safer than it now 
is in the face of frequent periodic elections. In 
reality the system leaves to the judicial incum- 
bent most of the security which is needed to 
make him a good judge. As a possible concession 
to advocates of popular election, this method 
may offer the chance for great improvement in 
our judicial system. 

This type of election has recently been adopted 
in California.** It is to be hoped that this 
action of one of our most progressive states is 
only the beginning of a general movement toward 
sound reorganization of courts in all states. 

It is probably worth giving a short summary 
of the reforms herein advocated: 


(1) As a basis for any reform in the court 
system, it seems necessary to introduce sound 
methods of appointment and secure tenure, and 
to provide for supervision of trial judges. 


“In the 1935 primary in Detroit there were 
220 aspirants for the places of the 18 sitting judges 
of the circuit court, 

“For example, the writer doubts very much if 
any of the Michigan judges referred to above, in 
notes 76 and 77 (and the text thereto) would 
have lost their places under this type of election. 

“The California amendment provides that vacan- 
cies in judicial office shall be filled by appointment 
of the governor, subject to approval by a majority 
of a commission consisting of the chief justice of 
the state, the presiding justice of the appellate 
court of the district involved and the attorney 
general. The appointments are for moderate terms. 
superior court six years, appellate and supreme 
courts twelve years. On approaching the end of 


his term any judge may declare his candidacy and 
his name will be put on the ballot at the ensuing 
election with no opposing candidate’s name. The 
immediately to the 


appointive system applies 
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(2) The plans for retirement and removal of 
unfit judges should include: 

(a) Provisions for pensions to make possible 
the voluntary retirement of judges who become 
disabled and superannuated; 

(b) Provisions fixing compulsory retirement 
ages for appellate and for trial judges; 

(c) Provision for voluntary part-time service 
by retired judges; 


appellate and supreme courts and counties are 
given their option of coming under the plan or of 
maintaining an elective judiciary. The amendment 
was adopted in November, 1934, by a narrow 
majority. It added sec. 26 to Article VI of the 
California Constitution. See Statutes 1935, p. 
XCIII. The California plan is discussed by Pro- 
fessor McCormick in his article, “Judicial Selec- 
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(d) Provision for the removal by judicial 
action of unfit trial judges and judges of in- 
ferior courts; 

(e) The abolition of the popular election of 
judges. This is the reform most needed in our 
present system. But if this radical change be 
not politically feasible, possibly some com- 
promise such as was adopted in California merits 
consideration. 


tion—Current Plans and Trends,” 
$46 (1935). 

The county option feature is one worthy of 
consideration by those who are considering the 
submission of a constitutional amendment provid 
ing for appointment of judges. This feature should 
at least serve to lessen the opposition to such 
a constitutional change. 


30 Ill. L. Rey. 





The Long, Hard Pull for Coordination 


“From where we stand today no easy road stretches ahead for 
American lawyers who cherish their profession and are eager that 
it shall serve their country. A great deal of hard, open-minded work 
will have to be done, and conditions of great difficulty and com- 
plexity overcome.”— William L. Ransom, President’s Address, 1936 


There may at some future time be a compre- 
hensive history of the American Bar Association 
which will be largely concerned, so far as its first 
fifty-eight years are considered, with the develop- 
ment, against great odds, of the principle of 
national coordination which was accepted by its 
founders. In the lack of such an account, a brief 
memorandum, giving some salient data, may be 
justified, now that means for coordination have 
been acquired. 

In 1913 Secretary Whitelock reported that the 
membership roll of 5,584 members in the pre- 
ceding year had been increased “more than 
2,000.” This through the efforts of the mem- 
bership committee headed by Mr. Lucien Hugh 
Alexander, who was looked upon by the more 
conservative members as a fanatic for growth. 
At that time the Association was in an inflexible 
mould. Most of its leaders looked upon it as an 
organization open only to superior individuals— 
a veritable fountain of honors. But there had 
been also leaders who, without conceiving struc- 
tural change to be necessary, had developed ma- 
chinery intended to make the Association an 
influence in various fields of law and judicial 
administration. The mere lack of accomplish- 
ment did not discourage them. The real result 


of their endeavors, and especially after Pound 
had informed them of the “causes for popular 
dissatisfaction with the administration of justice” 
(1906), was that the Association had assumed to 
lead the profession throughout the country in 
exerting needed influence. It had no competitor. 
Its mere existence implied service, however much 
it was employed as a ladder for those who sought 
prominence by way of official honors. 

There has been frequent reference of late to 
the Wigmore committee created in the year 1913. 
To it were appointed two former presidents, 
Francis Rawle and J. M. Dickinson; Peter W. 
Meldrim, who was elected president in the suc- 
ceeding year; and Walter George Smith, made 
president in 1917. The committee’s job was to 
report amendments “with a view to improving 
the order of business . and extending its in- 
fluence in the profession and in the community 
at large.” 

The committee reported in 1914 that it had 
begun an extensive study of its subject, and re- 
quested the addition to its body of Mr. Claire B. 
Bird, then president of the Wisconsin State Bar 
Association. The request was ignored. The 
work involved was in fact extensive, so that in 
the following year more time was asked, and 
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granted. Whereupon the resounding voice of 
Gen. W. M. Ketcham appeared to express the 
feelings of the small body of members present, 
mostly Association leaders, when he said: “And 
tell him [Chairman Wigmore] to be damned 
careful.” 

The committee report ready for submission at 
the 1916 convention was signed only by the chair- 
man and Mr. Smith. It made sixty-two pages 
of careful analysis of the organization and pro- 
posals, which appear to be ultra conservative, but 
was refused publication by the executive com- 
mittee, apparently because it did not want mem- 
bers to even read the minority recommendations.' 
The membership in 1916 passed the ten thousand 
mark. 


Part Taken by Judicature Society 


At that juncture the American Judicature So- 
ciety stepped in and paid the cost, exceeding 
$800, of printing and circulating the minority 
report. The Society has naturally taken an in- 
terest in this matter of reorganization ever since. 

And it has frequently been told how Mr. Elihu 
Root, president when the 1916 convention was 
held, saw that progress through organic changes 
would have to come by an evolution. The es- 
sence of the reform was to coordinate the work 
of the national association with those in the 
states, and hence his call for delegates to con- 
stitute a conference. This was a first step so 
much expanded later in Mr. Phil C. Wickser’s 
plan for the national bar program, now seen to 
have been a necessary stage in evolution.” 

The conference looked like a group of ship- 
wrecked sailors on a raft, but the crew were 
rescued and given a seaworthy craft in the Con- 
ference of Bar Association Delegates, through the 
strenuous work of its secretary for the first five 


‘The Wigmore committee’s minority report em- 
hodied five major recommendations, substantially as 
follows: 

(a) All new members to be members of their 
state bar associations. 

(b) The state local council to be composed of 
seven to ten members to be elected by the bar asso- 
ciation in each state, which would also nominate 
two members of the general council. 

(c) The merging of certain committees with 
sections, of which there were to be seven. 

(d) Creation of the office of legislative chairman 
who would supervise promotion of measures recom- 
mended by the sections. 

(e) Substitution of a publication secretary for 
the existing publication committee. 

The theory back of these proposals was ex- 
pressed thus: 

“What the Association needs most of all is such 
measures of amendment to its constitution and 
by-laws as will enable it to formulate rationally its 
convictions as a representative body and to activize 
its latent national power with maximum effect.” 

The recommendations were not expected to 
revolutionize the Association, but rather to start 
it on the road to coordination, and to develop a 
friendly interest in the state associations. 





JOURNAL OF THE 


years, Mr. Julius Henry Cohen. The idea of 
coordinating the bar nationally began with timid 
proposals, but began early in the history of the 
Conference of Delegates. 

Meanwhile the executive committee saw fit to 
authorize a revision of the constitution. Only 
survivors of that body could tell us why this was 
undertaken. The only important change was 
omission of the provision for a council on legal 
education. Reasons for this omission appear 
never to have been fathomed, but it constituted 
a fulcrum for unexpected opposition to the draft 
by liberals at the 1919 convention, held in 
Boston. 

From the year 1912, when the problem of 
negro membership was disposed of without in- 
surrection, until the Boston meeting in 1936, 
there was none so exciting as that of 1919. For 
most of two sessions the revised constitution 
failed to receive the needed two-thirds vote. 
Resistance was based on several matters, but the 
only important one was elimination of the legal 
education council. 


Victory by a Slender Margin 


The draft was finally declared accepted by a 
majority of one-half of one vote, with less than 
200 members voting. The accuracy of the vote 
was privately disputed, but all hands were anxious 
to have the rather fruitless debate concluded. 
Our future historian will have no guidance to the 
nature of that day’s proceedings, which reflected 
disastrously on one official, because the record 
was wholly expunged. 

Serious objection to adoption of the 1919 con- 
stitution was not looked for, but this JoURNAL 
took advantage of the occasion to protest vigor- 
ously because the draft constitution simply froze 
the status quo and deferred progress toward co- 
ordination.* Probably there had been no pre- 
vious analysis of the causes for weakness in the 
Association, and certainly none so unrestrained. 
But the principle intent of the protest resided 
in the proposal for coordinating the national and 
state bar associations. This project was far in 
advance of the times, but was not impossible on 
the lines laid down (substantially the scheme of 
the American Medical Association), even to the 
local associations represented in a governing body 
of delegates at the state association conventions. 
In 1919 there were no statutory, inclusive state 
bars. Their advent made such a federal plan 


*“Representative Government in the Am. Bar 
Assoc.” Journal, A.B.A., vol. 19, p. 17 (Jan. 1933). 
The essence of Wickser’s counsel was expressed 
in these words: “True progress would seem to lie 
in developing some structure which does not seek 
to attain complete federal organization at one leap.” 
This was not to be a mere compromise. The plan 
for the national bar program followed. “Its busi- 


ness is to sell ideas to, and provoke reaction by, 
160,000 lawyers.” 
‘Journal, Am. Jud. Soc., vol. 3, p. 58. 
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impossible, because they could not oblige their 
members to contribute to the support of the na- 
tional body. 

The succeeding number of this Journal re- 
ported the adoption of the new constitution “by 
a majority of one-half a vote in an assembly 
only a little more than a quorum.’* The article 
deplored the extinction of the council on legal 
education, which, however, was reinstituted two 
or three years later. The article was concluded 
by the following paragraph: 

“The town meeting form of government is 
ideal under proper conditions. It is entirely un- 
suited to the conditions of the American Bar 
Association. It leads inevitably to clique domi- 
nation, to inaction, hesitancy, to passing the buck. 
What is needed is representative government, 
giving to every member some measure of power 
and responsibility.” 





‘Ibid, note 3, vol. 3, p. 90. 


155 


One Thing Still to Be Done 


It is apparent from the editorial comment in 
bar journals published in many states that the 
state and local associations have accepted the 
new status of the American Bar Association as 
a boone to themselves. In every utterance one 
finds enthusiasm for the new order. It would be 
difficult to stress this too much. There is the 
present need not only to rejoice, but quite as 
much to realize that the American Bar Associa- 
tion still has one need. It is the not unim- 
portant need for revenue. Its opportunities for 
serving the lawyers of the country is limited only 
by its income. This income must derive from 
membership dues. There must be more mem- 
bers. Perhaps some specific plan is being made 
to accomplish this. At any rate, it behooves 
all of us individually, and some of us officially, 
to do our part to roll up a big membership for 
the organization. Certainly this can be done, 
and must be done. 





For One Hundred Percent Cooperation by Lawyers 


National Association Now Looks to Integration of State Bars as Final 
Step in Coordination, Says Chairman Carl B. Rix 


It is presumed that before this text is read 
there will be in circulation about five thousand 
copies of a pamphlet containing the addresses on 
and concerning bar integration which were de- 
livered at the meeting of the Conference of Bar 
Association Delegates held in Boston August 25. 
There will be a reserve supply of the pamphlet 
to meet all requests, which should be directed 
to the American Bar Association, 1140 North 
Dearborn, Chicago, or to the editor of this Jour- 
NAL. This symposium was arranged to afford 
information concerning experience under integra- 
tive laws in typical states; Alabama, after thir- 
teen years, California after nine years, Wash- 
ington in the third year, and Michigan just after 
starting. The speakers were chosen from the lists 
of presidents. There was also an account of 
Missouri’s success under rules of court by Mr. 
Boyle G. Clark, and an excellent survey of the 
profession’s history by Mr. Arthur T. Vander- 
bilt. 

At the conclusion of these short addresses Mr. 
Carl B. Rix, chairman of the Conference’ com- 
mittee on bar integration and of a like com- 
mittee of the Section on Bar Organization Activi- 
ties (successor to the Conference), summed up 
the situation in a few cogent sentences, which 
we present herewith: 





The case of the states having integrated bars 
against the states not having such integrated bars 
was laid before you this morning. 


There is a singular fact that while we selected 
various states out of the common experience of 
the eighteen states having integrated bars, we 
might have selected a representative of any one 
of those states. 

No state having an integrated bar has ever 
retreated, and there is absolutely no prospect of 
retreat. Our problem becomes clearer as we 
go on. 

The action of the assembly of the American 
Bar Association yesterday in approving the plan 
of co-ordination, which, as you know, is a plan 
of co-ordination of effort, is but the beginning 
of the ultimate aim. 

That aim, of course, is to enlist the interest 
and the support of the active effort of every 
practicing lawyer in the United States. 

Of course, we can’t expect a one hundred per 
cent membership of the lawyers of this country 
in the American Bar Association. But, don’t you 
see how easy it is now to achieve our efforts if 
we secured, through the delegate system which 
was set up yesterday, one hundred percent mem- 
bership of each state bar association? 

What are we going to do with that magnificent 
opportunity to secure the real unity of the Ameri- 
can bar? 

Are you going to carry back into your states 
the consciousness that there is a movement in 
those states having integrated bars which you 
cannot escape, and the responsibility for which 
you cannot also escape? 
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It is a task which is not such an easy one, as 
we move eastward, into the denser portions of 
the country. We are under no illusions what- 
ever as to the difficulty of the task and as to 
the necessity for an absolutely down-to-the- 
ground campaign of education, first among the 
members of your own bar, by conference, by 
dissemination of literature, by meetings, by itera- 
tion and reiteration of the problem which is 
before us. 

It is that task which I hope the organization 
which is to succeed this one will take up actively, 
and I can promise you that the officers of your 
Conference, under whatever name it is called, 
will aid you in that task. 

We have laid the case before you. 

It is a case and a record of accomplishment, 
which must be carried out to secure the ultimate 
aim of one hundred per cent co-operation of 
effort of the lawyers in this country. 


Kentucky Bar Act Validity Sustained 


The Kentucky state bar act was the first to 
refer virtually all details of organization to the 
supreme court. In the case of Ex rel Ward v. 
Harrington, recently decided, the act was held 
constitutional. This decision will be much read 
in a number of states when available. Quota- 
tions from the opinion will probably appear in 
the next number of this JouRNAL. For the pres- 
ent it will be said only that the arguments against 
constitutionality were on the ground that the 
court of appeals was without jurisdiction as to 
the record and recommendations for suspension 
made by the State Bar, and that the act consti- 
tuted an undue delegation of legislative power. 

Ten counsel appear on the record, the re- 
tained counsel being supplemented on both sides. 
and the opinion makes twenty-three pages of 
manuscript. The facts are not without interest 
because the respondent, as commonwealth at- 
torney for the district, procured the indictment 
of relator as county prosecutor by keeping cer- 
tain facts from the grand jury. 

As to the latter contention the opinion estab- 
lishes the State Bar on the court’s own rules 
for organization and operation. The statute ap- 
pears to be taken as directory, or suggestive. The 
decision, therefore, is of vital consequence as a 
precedent, and it comes before the question of 
judicial power to unify the bar of a state has 
been canvassed in Kansas, Colorado and Indiana, 
where it soon will be. In substance the same re- 
sult appears in the rules adopted by the Michi- 
gan supreme court. which rules effect a complete 
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integration of the Michigan bar in themselves, 
and entirely ignore the existence of a statute. 
The first and last sections of the rules declare 
that they are made “pursuant to powers of the 
supreme court over the bar of the state.” 


Colorado Bar Starts for Integration 


In Colorado a committee of the State Bar As- 
sociation reported at a recent meeting that it 
had taken the rather risky policy of submitting 
to all the lawyers of the state, most of whom 
are non-members, the question of proceeding to- 
ward integration. Sixty percent of those who 
responded were ready to go, and of these over 
ninety percent preferred organization under su- 
preme court rules. The committee recommended 
“that the supreme court, in the exercise of its 
inherent rule-making power adopt such court 
rules as will provide” for registration of all prac- 
titioners on January 1, 1937 (or some later day 
to be fixed by the court), and pay to the clerk 
of the court a fee of not more than five dollars; 
that a committee to be appointed by the court 
shall draft rules for organization; and that if the 
officers of the Association or the committee finds 
that it is advisable, a short enabling act shall be 
introduced in legislature, authorizing the supreme 
court to make the needed rules. The first step, 
that of preparing a petition to the supreme court, 
was included. 

The convention approved of this report, and 
action of some sort may be expected in Colorado 
before long. Two years earlier a justice of the 
supreme court had suggested at a .bar meeting 
that this course be taken. 

The committee report included, besides de- 
tailed figures of the voting, a tabular statement 
of income for ten years. It appears that in the 
year 1925 the dues paid by 623 members totalled 
$3,735. In 1935 both figures had shrunk—to 
$1,704 paid by 284 members. And during these 
ten years the Denver Bar Association has ma‘n- 
tained a proud position. The explanation may 
be that Denver lawyers were too well satisfied 
with their local association. 


Start for Integration in Massachusetts 


A definite start toward bar integration has been 
made by the executive committee of the Massa- 
chusetts Bar Association. On its authority a bill 
will be introduced in a form similar to that 
adopted in Michigan, leaving organization details 
to rules to be made by the supreme judicial court. 
This action will immediately bring about a whole 
study of the subject on the part of Bay State 
lawyers, something now much needed. 


The mode through which inevitability comes to pass is 
through effort.—Oliver Wendell Holmes. 
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Struggling Against Delay in Criminal Appeals 


The Judicial Council of the State of Washing- 
ton has been interested in reducing the time 
elapsing between conviction and final disposition 
of criminal cases by the supreme court. There 
are reasons for thinking that criminal cases are 
dealt with somewhat better in Washington than 
in a number of states though precise comparison 
is impossible. But there was ample room for 
improvement. There have been in recent years 
only about twenty-five criminal appeals per 
annum. Affirmances have averaged eighty-six per- 
cent. But among these cases there often appear 
convictions for atrocious crimes and the public 
is certain to notice the fact of delay when long 
periods of time intervene. 

The supreme court acted by revising its rules. 
From the effective date, March 1, 1935, to Oc- 
tober 1, 1936, twenty-seven cases were disposed 
of, and the average period between sentence in 
the trial court and opinion by the supreme court 
was six months and sixteen days. The twenty- 
seven cases immediately preceding the revised 
rules averaged thirteen months and eight days. 
The court thus succeeded, and doubtless to its 
own advantage, in cutting out more than half 
the time previously required for appeal. In 
eighty-six percent of the cases appealed merited 
punishment was imposed with relative prompt- 
ness. Criticism because of needless delay should 
be somewhat abated. It is of interest to note 
that only five percent of the cases appealed are 
criminal cases, but their importance to the public 
is quite disproportionate to their number. 

It will be observed also that the improved 


schedule in Washington has resulted in speed- 
ing up so that the appellate function consumes 
only about six times as much time as is the case 
in England, and there is no hurry there, as is 
shown by the comprehensive report on the Eng- 
lish criminal court of appeal by Mr. Arthur T. 
Vanderbilt, published in the last preceding num- 
ber of this JourRN4i. Not only do our appellate 
courts allow appeals to drag but they lack power 
to do more than affirm or reverse. That being 
the case they cannot exercise upon the trial 
branches the constructive influence which is de- 
sirable in every jurisdiction. The causes of error 
are revealed but there is no means for establish- 
ing standards of treatment of offenders, or of 
correcting immediately departures from good 
judgment in sentencing. A great deal of time is 
devoted to review in proportion to the number 
of supreme court entries but the product is 
mainly in a technical field of law essential to 
rights but not affecting the great majority of ap- 
pellants whose convictions are affirmed. Nearly 
all that is significant from the standpoint of 
criminology remains in the scattered and inde- 
pendent trial branches. 

And perhaps one of the greatest losses in our 
system arises from the inability of the highest 
court to take the work of the prosecutors into 
consideration, aside from purely technical stand- 
ards. 

All this illustrates the unifying worth of a 
judicial council which, being in essence a part of 
the state’s judicature, might well be given some 
measure of administrative authority. 





Ohio Plan for Unified Court System 


The Ohio Bar Association, meeting Jan. 7-9, 
1937, will consider the following committee re- 
port: 

“The recommendation of the committee on 
judicial administration and legal reform to abol- 
ish justice of peace courts and reorganize mayors’ 
courts—important as it is to the small litigant 
who has long been entitled to something better 
than amateur justice—is but a step in a larger 
program, a phase of a greater movement now 
under way in this state which may lead not only 
to a better mode of selection and longer tenure 
of judges, but to the integration of the bench as 
well as the bar. 

“The larger program contemplates unification 
of all courts of the state under a responsible 
executive-administrative head, involves some re- 
striction of jury trial, resulting in a more effi- 


cient use of the judge power so as to avoid the 
idling of many courts and the congestion of 
others, and, incidentally, permits a more highly 
standardized scale of judges’ salaries and an as- 
sured retirement in old age with a competence 
or income sufficient for maintenance in comfort 
and dignity befitting the office. 

“The committee believes that any plan adopted 
should be elastic enough and capable of expan- 
sion so as to handle the heavy load of divers and 
complex litigation in the larger urban centers, 
yet adjustable to meet the economic limitations 
and more simple demands of the sparsely popu- 
lated districts, and provide a more expeditious 
and less expensive mode of review. . . 

“Following the recommendation of the com- 
mittee the Ohio State Bar Association approved 
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a bill to create within that court a division of 


small claims and minor offenses for the handling,‘ 


either by or under the direct supervision of a 
trained judge, of all civil actions and proceedings 
at law involving $300 or less, and all criminal 
actions charging misdemeanors. The bill also 
provided for conciliation of claims without preju- 
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dice, or arbitration of controversies under expert 
supervision, and for the setting up in this divi- 
sion of small claims, if and when and where 
needed, of poor man’s courts, where claims of 
individuals not exceeding $50 (not of corpora- 
tions, associations or assignees) may be adjudi- 
cated at nominal cost and without expense of 
counsel.” 





Judicial Superintendence Proves Invaluable 


There is nothing sensational in the official re- 
port of the annual meeting of the Judicial Con- 
ference of Senior Circuit Judges, in session through 
the first three days of October. Doubtless few 
readers of the November number of the American 
Bar Association Journal will take the time to 
read it. But those who do must be impressed 
by the number of significant topics which were 
dealt with by the Conference. Since the Con- 
ference was created in 1922 there has been a 
great expansion in the volume of litigation in the 
federal courts. There has been an increase in 
force, not always promptly provided by the con- 
gress. The division of responsibility between the 
congress and the judiciary makes it impossible 
to precisely direct criticism for defects in the 
system. It is important to know, however, that 


the Judicial Conference has, from its inception, 
striven to meet needs and obviate complaints. It 
has met with considerable success and is now able 
to present encouraging figures. The outstanding 
fact is that the Conference has enabled the fed- 
eral judiciary to go a long distance toward uni- 
fication and the benefits which can be won in no 
other way. One will realize this more strongly 
if he tries to imagine what the condition would 
be today if there had been no such unifying 
agency. 

Not in a specially dramatic way but neverthe- 
less forceably the history of the past dozen years 
illustrates the necessity for administration super- 
intendence in the judicial field as opposed to what 
Chief Justice Taft called the “go-as-you-please”’ 
system for judges. 





Grading Supreme Courts According to Esteem 


It is interesting to observe that Dean John H. 
Wigmore, whose article on grading supreme 
courts as to opinions on evidence appeared in 
American Bar Association Journal for April, 
1936, was not alone in this field of statistical 
speculation. In the same month the American 
Political Science Review published Professor 
Rodney L. Mott’s study of “judicial influence.” 
The article is too long for reproduction here, or 
for even extended review, but is readily avail- 
able, and should interest many lawyers. Five 
years were devoted to this work and the ques- 
tion of the relative rating of supreme courts in 
all the states, in the opinion of law teachers and 
of each other and of the United States supreme 
court was worked out and demonstrated in eight 
tables. 

To begin with 600 teachers of law in the 
approved schools were asked to classify the 
supreme courts in seven categories ranging from 
lowest esteem to highest esteem, and to base 
their opinions on decisions rendered since 1900. 
They were requested to rate only those courts 


concerning which they had a reasonable basis of 
judgment. Replies were had from 259 cor- 
respondents. It is understood that the ratings 
represent, not special study, but impressions, 
and that they cannot be assumed to possess abso- 
lute quality, because the older states, and those 
having more novel cases, have an advantage. 
The author says: “An index of esteem is in- 
tended to be a gauge of opinion—not an objec- 
tive criterion of worth. At the same time, few 
would say that the quality of work of a court 
has no effect on the esteem in which it is held.” 

The second way of estimating esteem was to 
inspect the case-books used in law school in- 
struction. The cases included are a measure of 
esteem, though admittedly not a precise mea- 
sure, for various reasons. To obtain the esti- 
mates of courts’ prestige from the supreme 
court judges themselves tables were constructed 
showing the number of citations of each court 
by other supreme courts, the number of cita- 
tions of state courts in opinions by the United 
States supreme court, and the number of such 
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cases cited with approval. Here we seem to be 
more objective, but with factors which neces- 
sarily prejudice some states. 

It would appear to this writer, who has no 
statistical talent, that while the higher brackets 
would be important, it would not be to the 
prejudice of a number of courts in states of 
relatively small population, and that the ratings 
below the average have little value. But there 
would appear to be no better way to gauge 
opinion as to supreme courts’ standings. 
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The ratings appearing in seven tables are 
finally correlated in a final table in which the 
nine leaders appear in this order: New York, 
Massachusetts, Illinois, New Jersey, California, 
Pennsylvania, Michigan, Minnesota and Wiscon- 
sin. It is inevitable that this bald statement 
will tend to discredit the study on the part of 
many readers. But all who are really inter- 
ested will find in the full text and tables a technic 
which inspires confidence. 





Legislature Has No Power in Procedural Field* 


By Joun H. WicMorE 


It is high time to raise a constitutional ques- 
tion which has long remained in abeyance. We 
assert that the legislature (federal or state) ex- 
ceeds its constitutional power when it attempts 
to impose upon the judiciary any rules for the dis- 
patch of the judiciary’s duties; and that there- 
fore all legislatively declared rules for procedure, 
civil or criminal, in the courts, are void, except 
such as are expressly stated in the Constitution. 

This proposition we found on two bases: first, 
logic, as deduced from the constitutional terms; 
and secondly, policy, as verified by experience. 

I. Legal Logic. The federal Constitution pro- 
vides (Art. I, Sec. 1) that “ all legislative powers 
herein granted shall be vested in a Congress”; it 
further (Sec. 8) enumerates those powers, and in 
the judiciary field the only portion of power 
granted is (clause 9) “to establish tribunals in- 
ferior to the Supreme Court.” Then in Art. III, 
Sec. 1, it provides that “the judicial power of the 
United States shall be vested in one Supreme 
Court and in such inferior courts as the Congress 
shall from time to time ordain and establish.” 
And in Sec. 2, distinguishing original and appel- 
late jurisdiction, it permits “such exceptions and 
such regulations as the Congress shall make.” 
And in Sec. 3 it permits Congress to define the 
place of trial for a crime not committed within 
any state. 

Hence, all judiciary power, except the defini- 
tion of certain parts of jurisdiction and the place 
of criminal trials, is in the judiciary, not in the 
legislature. That general power is a power to do 
all that courts have to do, i. e., a power to regu- 
late their own procedure. 

The Illinois constitution is explicit: “The pow- 
ers of the government of this state are divided 
into three distinct departments—the legislative, 
executive, and judicial; and no person, or collec- 





_*This editorial first appeared in Ill. Law Re- 
view, 2%, 276, under the title “All Legislative Rules 


tion of persons, being one of these departments, 
shall exercise any power properly belonging to 
either of the others, except as hereinafter ex- 
pressly directed and permitted” (Art. III). The 
general assembly (Art. IV, Sec. 22) is then for- 
bidden to “pass local or special laws in any of 
the following enumerated cases,’ which include 
“regulating the practice in courts of justice,” and 
“summoning or impaneling grand or petit juries.” 
This does not grant a power, except by implica- 
tion. But implication does not help, because Art. 
III forbids either department to exercise any 
other department’s power except as “hereinafter 
expressly directed and permitted.” Moreover, 
the implication would conflict with the express 
provision of the later Art. I11, Sec. 1: “The judi- 
cial power, except as in this article is otherwise 
provided, shall be vested in one Supreme Court,” 
etc., etc. In Sec. 29, it is further provided that 
“all laws relating to courts shall be general and 
of uniform operation, and the organization, juris- 
diction, powers, proceedings, and practice, of all 
courts of the same class or grade, so far as regu- 
lated by law, . . . shall be uniform”’; but of course 
the word “law” includes judicial law as well as 
legislative law, and transfers no power from the 
judiciary to the legislature. 

Both constitutions provide that “each house 
may (or shall) determine the rules of its pro- 
ceedings.” But this is put in only to make each 
branch of the legislature independent of the other. 
Does any one suppose for a moment, if that 
sentence had not been found in the constitution, 
that the judiciary could arrogate the right to make 
or to control the legislature’s rules of proceed- 
ings? If not, then the silence of the constitution, 
in the judiciary article, as to judiciary’s rules, 
cannot be made a ground for the legislature to 
reach over its boundaries and attempt to regulate 
for the judiciary the rules of its proceedings. 

The truth is that the legislature has no more 


for Judiciary Procedure are Void Constitutionally constitutional business to dictate the procedure 
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of the judiciary than the judiciary has to dictate 
the procedure of the legislature. 

II. Policy. Rules of procedure (or, practice— 
whichever one pleases to call it) are much more 
competently determined and formulated by the 
judiciary than by the legislature. This for several 
reasons: 

1. The judiciary knows the needs better than 
does the legislature. Procedure is simply the way 
in which the judiciary performs its duties and 
exercises its powers. All the judges have been 
practitioners; they understand the point of view 
of client, practitioner, and judge. Under the judi- 
cial council system they avail themselves of the 
experience of all practitioners. Their knowledge 
of the subject is the best. 

2. The judiciary is as nearly distinterested as 
any conceivable body could be. In so far as its 
members may have some bias as judges, it is 
counteracted by the professional opinion of the 
bar. 

3. The legislature has an inferior grade of 
knowledge. Its most qualified group is the 
judiciary committee; but the members of this 
committee, though lawyers, are not selected for 
their special knowledge of procedure. That com- 
mittee in no sense represents the best knowledge 
of the bar on procedure. 

4. The legislature—as experience shows—be- 
comes the catspaw of a few intriguing lawyers, 
who from time to time secure an alteration of 
rules of procedure to serve selfish ends or to vent 


petty spite or to embody some personal narrow 
view. 


5. The legislature, amidst the pressure of cur- 
rent political problems, and because of its slow- 
moving machinery, amends the rules of procedure 
only spasmodically and tardily. Many other sub- 
jects have the right of way in the legislature; but 
this subject can always have the right of way 
with the judiciary. 

6. The legislature, because its attention to pro- 
cedure is casual only, amends the rules with 
patches only. These patches are never complete 
topics and are often inconsistent or defective or 
otherwise imperfect. 

III. Legal logic, then is supported by prac- 
tical policy. The logic which inexorably points 
to the judiciary power as the sole constitutional 
power to make rules of procedure for the prac- 
tice of the courts is not a doctrinaire logic. It is 
supported by sound policy and practical experi- 
ence. 

Why, then, will not some courageous counsel 
take an early opportunity to assert before a Su- 
preme Court the following propositions of law: 

1. All rules of procedure in courts, not ex- 
pressly or impliedly prescribed by the constitu- 
tion, fall under the judiciary power, for the 
purpose of making or changing them. 

2. All rules of procedure made by a Supreme 
Court are valid, notwithstanding any enactment 
of the legislature that may be inconsistent. 

3. All rules of procedure declared by the legis- 
lature are void, and have only such effect as the 
comity of the judiciary may give by following 
them in the absence of any rule made by the 
judiciarv. 


News and Comment in Brief 


Good Start for Non-Partisan Bench in 
New Mexico 


All who are interested in getting judges out 
of politics will find instruction and encourage- 
ment in the report of the latest convention of 
the New Mexico Bar Association, which appeared 
in the Journal of the American Bar Association 
for November, (p. 830). New Mexico bar leaders 
have acquired an admirable technic in approach- 
ing this reform. Realizing that the matter is 
one of political reform which should interest all 
citizens, and in which the State Bar can lead but 
not carry the entire burden, by any means, steps 
were taken to enlist citizen support from the 
start. 

When the 1936 convention was held the chair-- 
man of the committee, Justice Sam G. Bratton, 
of the U. S. Circuit Court of Appeals (and for- 
merly U. S. senator) reported that twelve state- 
wide citizen organizations, comprising leading 


citizens in all walks of life, had been invited, 
and had participated, in a conference. The im- 
mediate result, aside from education, was crea- 
tion of a sub-committee for drafting. A tenta- 
tive draft includes the plan now current in a 
number of states of having appointment of judges 
by the governor, who would be limited to a list 
to be made up by a judiciary council composed 
of “state officials and laymen.” 

Apparently most of the time of the annual 
meeting, presided over by Judge Clarence M. 
Botts, was devoted to this subject, and there 
were addresses by Dean Robert L. Stearns, of 
the Colorado University School of Law, and Mr. 
Daniel E. Kelly, a prominent layman. The pol- 
icy was adopted of avoiding at this stage any 
positive statement as to the best mode as an 
encouragement to further consideration on the 
part of the people of the state as well as mem- 
bers of the State Bar. 
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Profession Becomes Association Minded 


One cannot look at bar publications without 
realizing that the profession has become “asso- 
ciation minded” to an extent quite undreamt of 
only three or four years ago. This trend has 
kept pace with the American Bar Association 
“national program” and coordination movement. 
Each of these movements has aided the other. 
Tremendous stimulus has been afforded by the 
A.B.A., but this could not have happened if 
pioneers some years ago had not begun such 
efforts in their local and state associations. 

A hundred instances which illustrate the trend 
could be cited. One, which is entirely original, 
should not be overlooked. In Secretary Lon- 
don’s report on the North Carolina State Bar’s 
recent convention (Journal, A.B.A. Nov. ’36, p. 
832) the following paragraph appears: 

“The large attendance of lawyers was aug- 
mented by the presence of over a hundred law 
students from the three approved law schools of 
the state at the University of North Carolina, 
Duke University and Wake Forest College, ac- 
companied by Deans Van Hecke and Horack and 
Dean Emeritus Gulley.” Here’s an idea for state 
bar secretaries. 





Missouri May Return to Judicial Conventions 


The first report of the Missouri judicial coun- 
cil created by rule of the supreme court was 
purely formal. A second report, recently made, 
embodies a variety of conservative proposals, 
and gives the results of a bar questionnaire cov- 
ering a large number of debatable questions. 

The recommendation which especially deserves 
present notice is that the former method of nomi- 
nating judges in conventions be resumed. Ac- 
cordingly there will be a bill to this effect in 
legislature, it is reported. 

The judicial council says that “the selection 
of candidates for the judicial position by the 
primary method has not remedied the evils of the 
convention system, but has produced new and 
additional defects. The spectacle of a man old 
enough, experienced enough, wise enough, to be 
selected judge being compelled to spend months 
at great expense, going from county to county 
soliciting votes in an effort to obtain a nomina- 
tion, is to cheapen and degrade the office.” 

Younger lawyers will doubtless wonder, and 
perhaps the elders also, why the profession did 
not insist on the retention of the nominating 
convention for judges when the wave of primary 
reform overflowed the land. Conventions gen- 
erally were condemned because political parties 
did not possess organic powers common in some 
other countries; they came to resemble poker 
games; and so popular voting, as a last dose of 
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democracy, was resorted to. But so far as this 
writer’s experience goes, and he remembers be- 
ing a delegate at judicial conventions, such con- 
ventions did permit of conscientious delibera- 
tion, and did produce the best talent available 
for the office in the two major parties of states 
where there were two parties. The convention did 
result in retaining the services of acceptable 
judges. This was no perfect system, it is true, 
but it offers some relief as against the primary 
system, which has been retained too long. 

If, when the primary system was proposed, 
the bar had possessed a greater degree of in- 
tegration, and of understanding of the essentials 
of popular government, the judiciary would have 
been excluded from the alleged reform. But, on 
the other hand, if that had occurred, we would 
not now be so far advanced in understanding the 
fundamental error involved in political choosing 
of judges and resultant uncertainty of tenure. 





“Experienced Lawyer Service” Gains Favor 


The “experienced lawyer service” is going 
stronger than ever in Illinois, and is spreading 
to other jurisdictions. It enables any practitioner 
to retain clients and serve them in scores of 
special fields by consulting, at a moderate cost, 
a colleague who possesses special experience and 
has had his name listed at bar headquarters. 

A variant of this plan has been in use more 
than a year in the state of New York. The an- 
nual registry of State Bar Association members 
affords information as to special fields in which 
members are prepared to render assistance. 

The Los Angeles Bar Association now proposes 
to adopt the Illinois plan for the metropolitan 
district. The idea has aroused interest in a num- 
ber of states, and gives promise of affording ad- 
vantages to the profession and to clients not 
otherwise to be obtained. The plan is simple and 
effective. It calls for very little expense or 
trouble to keep it in operation. 





Lawyers Frisked by Chicago Jailors 


Lawyers who visit clients in the Chicago jail 
are searched for concealed weapons before be- 
ing admitted to the cell used for conferences, 
which is locked and bolted by means of an elec- 
trically controlled door. Complaint has finally 
been made, in the Chicago Bar Record, by Mr. 
Benjamin Landis, a member of the Bar Associa- 
tion’s committee on defense of prisoners, which 
serves voluntarily in needed defenses. The writer 
finds that in other large cities lawyers are not 
frisked, and that the only instance of fault at- 
tributable to a lawyer was when a pistol was 
smuggled to a prisoner. The lawyer was later 
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found to be insane, and was committed. The 
proposal is moderate: that the electric eye be 
employed, as at the state prison, to disclose the 
presence of weapons automatically, and without 
embarrassment to persons of innocent intentions. 

But instances full of danger occurring occasion- 
ally in the court house and courtrooms seem to 
call for greater caution than is needed in the 
jail, where only lawyers are involved. Perhaps 
the scientists will some time be able to protect 
judges and witnesses and lawyers engaged in 
trials, and so help to reassure prudent persons 
who read the newpapers. 





Opinions as to Crime and Psychology 


“Current Legal Thought” is a comparatively 
young publication which has earned its right to 
attention by skillfully abstracting articles in law 
journals and so affording a far wider range of 
information for its readers. Its October num- 
ber is of extra size and is devoted entirely to the 
“Medical Jurisprudence of Crime,” and particu- 
larly to the psychological aspects. Lawyers in- 
terested in criminology will find it a compendium 
of professional opinion, and will be surprised to 
discover the breadth and volume of opinion now 
available. The discussion of the problems of 
mental competency by a lawyer contributor is 
especially informative. The address of the pub- 
lication is 245 Broadway, New York, and the 
price of this number is $1.50. 


Annual Index to Legal Periodicals 


The publishers of Current Legal Thought have 
added to their service to the profession an index 
to articles which have appeared in the past year 
in legal periodicals. This will be highly appre- 
ciated by many lawyers. The index goes to all 
subscribers and is available to others at the price 
of three dollars. The address is 245 Broadway, 
New York. 





No Excuse for Unintelligent Juries 


The key-number system of selecting citizens 
for the jury box has proved its success so con- 
vincingly in Cleveland, where it originated, and 
in Detroit, where it has served for the last four 
years, that it is a great mystery that the friends 
of better judicial administration in all cities do 
not insist upon its adoption, and especially those 
who deplore verdicts in criminal cases. 

This plan spreads jury service over the largest 
possible number of citizens. In other words it 
makes available all the persons who can be dis- 
covered and who are fit for jury service. But 
this is only a primary principle. The heart of 
the plan, of course, lies in the opportunity for 
examining a large number and of selecting only 
those who are found most eligible. There are 
enough such eligibles in Detroit, after rigid ex- 
clusions, to make more than one such service 





JOURNAL OF THE 


quite improbable in the life of any juror. There 
can be no better system. 

At the end of four years’ experience in Detroit 
it is found that 31,765 names were drawn by 
applying the key-number to the voters’ regis- 
tration lists. Eighteen percent were eliminated 
because they could not be found by letter-car- 
riers. The jury commission then saw the pros- 
pective jurors face to face and excused or failed 
to accept sixty-four percent. The remainder were 
then “investigated” and seven percent were elim- 
inated. This list of 7,415 was reduced eventually 
to 4,466 by the commission, the court, post- 
ponements, and failure to respond. Only seven 
percent of the jurors thus left and sworn to serve 
had ever been on a jury before. 

The success of the system is not wholly inher- 
ent; much is due to its administration by a board 
of three well selected commissioners. Responsi- 
bility is vested in this board. It need be added 
only that it has also effected a great saving in 
cost and that it came into being because of such 
utter neglect of this matter by the judges that 
politicians were habitually using juries to reward 
their followers. A proposal by a governor, some- 
thing over two years ago, to use the board for 
patronage, was emphatically and successfully re- 
buked without legislative action. 





Need Full-Time Executive Secretary 


Mr. Henry P. Burney, as president of the 
Texas Bar Association, was able at its last meet- 
ing to report a net increase in membership in 
three years of 845, bringing the total to 2,200, 
which is one-third of the practicing profession. 
The point was made that the association needed 
increased membership to enable it to score in 
legislative campaigns and to that end it should 
have an executive secretary on full time. One 
of the sources of strength in the integrated bars 
is the employment of such executives, and the 
means for paying adequate salaries, though the 
practice is not universal. 

President Burney’s address was admirable, be- 
ing devoted to all the major practical concerns 
of the profession. After four failures to obtain 
bar organization bills the Association presses 
forward with more determination than ever. 





It Helps to Have Money 


The treasurer’s report to the Michigan State 
Bar shows receipts from dues paid (in seven 
months after organization) to the amount of 
$27,945, and a balance on hand of $11,816. There 
are few voluntary state bar associations, or locals 
either, that have sufficient revenue for needs, 
and to increase dues would probably not help at 
all. A local with one hundred members paying 
each five dollars is impoverished; a state bar 
with 5,000 members and like dues is compara- 
tively affluent. 
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Taxing Attorney Fees 


“A prevailing party should have the right to 
request reimbursement of attorney’s fees in all 
actions, subject however to the granting of the 
same in the discretion of the presiding judge, 
who has heard the facts and who can decide 
whether or not the plaintiff had a meritorious 
cause of action, and whether or not the defendant 
had a meritorious defense.” This is a quotation 
from a letter to the Editor by Mr. Mitchell G. 
Hadge, of the Boston bar, who heartily endorses 
the view expressed by Judge Edward R. Finch 
in recent bar addresses quoted from in the Oc- 
tober number of this JouRNAL (p. 78). 

Our correspondent presumes some opposition 
to such a rule but believes that “any honorable 
member of the bar . will have no serious 
objection to the taxation of attorney’s fees on 
behalf of the prevailing party. . . In a sense,” 
he continues, “every attorney is a judge of the 
case before it reaches the courtroom, and if the 
responsibility is placed directly upon the should- 
ers of both plaintiff and defendant attorneys, 
many would be deterred from instituting legal 
action upon frivolous or meritless matters.” 

Perhaps we are moving away from the profes- 
sional spirit which traditionally applauded a nine- 
year campaign of litigation over the value of one 
calf. 





Generous, If Not Gullible 


Recently in the city of Los Angeles an arrest 
was made resulting in the conviction of an in- 
dividual who posed as the representative of a 
legal directory and solicited subscriptions for a 
bogus publication. This incident is only of pas- 
sing interest. What is more interesting is that 
seventy-five lawyers paid or agreed to pay to this 
individual various amounts of thirty-five dollars 
or more. This happened in one American city; 
multiply this occurrence by the hundreds of other 
cities and the obvious conclusion is that lawyers 
are gullible—Samuel S. Gelberg, Commercial 
Law Journal, Sept. ’36. 





A Memoir for Posterity 


Besides settling finally the essential factors 
in a plan for getting judges out of politics, the 
1936 summer meeting of the Ohio Bar Associa- 
tion was notable for adoption of a proposal to 
overhaul the code of civil procedure, which has 
endured with little substantial alteration for two 
or three generations. It is especially notable 
that this work is assumed at a time when there 
is certainty that the new federal rules will avail 
as a sort of standard, and, to a considerable 
extent, as a model. 

Comment upon the Ohio undertaking in the 
Ohio Law Reporter (July 27, 1936) contains 
these rather startling paragraphs: 

“The committee pointed out that in Ohio a 
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motion to strike out as a sham is not effective 
against a general denial, nor may any verified 
pleading be stricken as a sham if it contains a 
denial of any material allegation of the com- 
plaint, although shown by affidavits to be false. 

“Interposition of a general denial, considered 
by most lawyers as perfectly legitimate even 
where they know the client has not a leg to stand 
on, can, and frequently does, delay the plaintiff's 
recovery for a year or even two or three years. 
Often this device is used as a lever for obtaining 
an unconscionable settlement.” 

Further, for the benefit of the historian of 
the future who may wish to lighten his work 
with comedy, we suggest that he quote from the 
perfectly serious articles which tell law students 
how to bamboozle the jury. 





Is Efficiency Unconstitutional? 


In 1905 Mr. Ira Jewell Williams read a paper 
at a meeting of the Pennsylvania Bar Association 
in which he told of the success of the consoli- 
dated jury trial list in expediting the work of the 
courts in Cleveland. Under the designation 
“pooling jurors” this simple, economical and 
sensible system has gradually spread to a num- 
ber of large city courts. Adoption in Philadelphia 
was doubtless more difficult than in other juris- 
dictions because the five common pleas courts, 
having fifteen judges, were constitutionally sep- 
arate and independent. 

The plan was worked out satisfactorily, how- 
ever, at the end of nineteen years; and after 
nearly three years’ experience the results were 
reported in the Pennsylvania Bar Association 
Quarterly (Oct., 1936) by Mr. A. Carson Simp- 
son, Special Master, to whom much credit is 
due for the adoption and successful operation of 
the system. 

The account is well summed up in the follow- 
ing quotation: 

“The net effect of the first year’s operation of 
the new system was to reduce the period of wait- 
ing for trial to a little under one year, as com- 
pared with two years and eight months. Such a 
sensational gain could not, of course, be made 
again . . . it is felt that the consolidated jury 
trial list has justified itself. It has wiped out 
arrears of moribund cases and prevented others 
from getting into the same category. It has 
eliminated breakdowns in particular trial rooms, 
and, in so doing, distributed the burden of trial 
work fairly and evenly among the judges.” 

One of the impenetrable mysteries of judicial 
custom has been the wearisome daily calling of 
calendars which consist of more than fifty per- 
cent sheer punk, the result being that litigants 
who deserve prompt trial are obliged to wait at 
the risk of losing rights through the mere passage 
of time. One would suppose that practitioners 
—they can’t all be for the defense—would want 
to save their own time, and so, as they easily 
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could, oblige the judges to work with at least 
some show of interest and diligence. But when 
this happy result is not attained there is no 
impenetrable mystery as to the contempt which 
laymen occasionally express for the administra- 
tion of justice. 

By way of postscript let it be said that this 
Journal has had very little, if anything, to say 
concerning a high tide of dissatisfaction with 
lawyers and courts, although references have 
been frequent in reported addresses and articles 
in legal journals. The Editor has believed that 
discontent has been less general and less acute 
in recent years than it was in pre-war years. He 
now is disposed to adhere to that belief, and to 
ascribe bar reaction to a more developed sense 
of responsibility and so of individual conscience. 





North Carolina Supreme Court Improved 


Although election returns are not complete at 
the time this is written there is a strong presump- 
tion that the voters of North Carolina approved 
an amendment of their constitution affecting the 
supreme court. The amendment increases the 
court from five to seven judges and permits of 
operating in two divisions. The change has been 
very much needed, and the amendment is well 
drafted. In twenty-three years only two changes 
had been made in the judiciary article. It is now 
believed that all five of the amendments to the 
constitution recently submitted have been 
adopted, and this may be ascribed to the educa- 
tion of the public by the Institute of Govern- 
ment of the State University. The August num- 
ber (p. 42) of this JourNAL commented favorably 
on the proposed change in the supreme court and 
the article was widely quoted in North Carolina 
newspapers. 

In our article it was said that “at present a 
decision may constitutionally be made by two of 
three justices.” This was demurred to by one 
of the Society’s members. The fact appears to 
be that the court never has reversed a case by a 
vote of two to one, but is not forbidden to do so 
by the text of the constitution as it has been. 
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A Common Denominator Among Lawyers 

“You will understand that it is difficult, if not 
dangerous, to generalize about lawyers and their 
organization into bar associations. Our profes- 
sion is made up of all manner of lawyers, prac- 
ticing law under all sorts of conditions facing all 
kinds of problems for their clients, their com- 
munities, and themselves—men of widely vary- 
ing training, background, experience, opinions, 
activities and relationships—exponents of the 
only profession whose members perform their 
typical functions by prevailing over the conten- 
tions of other members—instinctive individual- 
ists, most of them, little inclined to yield their 
opinions to the keeping of clients, political parties 
or bar associations. Surely such a profession 
is a stabilizing influence, a bulwark of the insti- 
tutions of state and nation; but the individual- 
istic character of our profession makes generaliza- 
tion dangerous, even as it has made organization 
and cohesion tardy and difficult.” 

We have quoted part of the introduction in an 
address delivered by President William L. Ran- 
som at a meeting of the Alabama Bar Associa- 
tion on July 10. In this paragraph he has said 
a great deal in a few words. It is indeed “diffi- 
cult, if not dangerous” to generalize in comments 
upon the performance of lawyers individually and 
as a profession. This danger must be felt strongly 
by all editors of bar publications, and perhaps 
among none more strongly than the editor of this 
JourNAL, who has to hope for the best and go 
on more or less intuitively, or blindly. 





Concerning Corporal Punishment 


“T am tired of sending nineteen and twenty- 
year old boys to the penitentiary for petty burg- 
laries and larcenies. They there receive an educa- 
tion in crime and more than sixty percent are 
sent back for second terms.” We quote from a 
letter written by Judge Van Buren Perry which 
was published in South Dakota Bar Journal 
(July, 1936). “To a certain extent they become 
heroes among their associates when they come 
back with a reputation of being a tough guy who 
has ‘done time.’ The heroics of the situation 
would be very much taken out if they were, in- 





As long as we have sham suits and fake defenses, and as long 
as some judges and lawyers are indolent and dilatory, we must 
have rules that serve to prod them along.—Justice George T. Mc- 


Dermott. 





The colonial farmer flailed his grain on the barn floor, but he 
raked out the straw and chaff and sent only the grain to mill. We 
bring straw, chaff and grain together into our mills of justice and 
flail them on the courtroom floor in our search for the kernels of 
truth.—Judge Myron Westover. 
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stead of being sent to the pen for a graduate 
instruction in crime, chained up to the flagpole 
in front of the courthouse and given half a dozen 
good lashes.” 

We submit that it won’t do to condemn this 
proposal without trial. Corporal punishment 
seems especially fitting for the brutal type of 
offender who does bodily injury to his victims, 
or tries to do it. There are offenders so lacking 
in normal emotions, or in intelligence, or both, 
that they feel that trial and imprisonment con- 
fers distinction; and there are those to whom 
imprisonment is no more than a vacation— a 
release from strain and responsibility. For those 
who endanger good citizens there should be a 
corrective influence which is prompt, inexpensive, 
inglorious and sufficiently severe to impress the 
memory. The bully, or brutal type, seems to 
need a kind of punishment which he is sure to 
understand. Offenders who are nineteen or 
twenty years of age have already proved the 
failure of gentle discipline. 
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In Canada the sentence often calls for a whip- 
ping when imprisonment begins, and another at 
its termination, but the latter may be omitted if 
the jailor is satisfied with the conduct of his 
prisoner. This simple expedient is believed to 
make prison discipline much easier. 





Arbitrating Lawyers’ Disputes With Clients 

The Los Angeles Bar Association has three 
committees to arbitrate disputes “with respect to 
the amount of attorney‘s fees charged a client in 
cases not involving an offense punishable under 
the State Bar Act.” Cases may be initiated by 
stipulation of the parties or by a request from 
a client. “Thus far the work of the committees 
has been quite light. Hearings can be had at an 
early date in all cases.” A special number of 
the Bar Association’s Bulletin, devoted to the 
work being done by its principal committees, 
was mailed to five thousand lawyers in Los An- 
geles County. 


Membership Directory—Am. Judicature Society 


The following list of new members supplements the roster published in the June and August 
numbers, and extends the directory from Sept. 1 to November 20. An asterisk (*) before a 
name indicates a Sustaining Member, who contributes more than $5.00 annually. 


Arizona 


Charles A. Carson, Phoenix 
E. J. Hilkert, Phoenix 
Henry H. Miller, Phoenix 


Colorado 


Paul W. Lee, Denver 


Connecticut 


Raymond E. Baldwin, Bridgeport 
John M. Comley, Stamford 

Julius G. Day, Jr., Hartford 

Mortimer L. Doolittle, Stamford 
Benedict M. Holden, Hartford 

Vincent L. Keating, Bridgeport 
Walter N. Maguire, Stamford 
3uckingham P. Merriman, Waterbury 


District of Columbia 


Ellsworth C. Alvord, Washington 
Louis G. Caldwell, Washington 
Nugent Dodds, Washington 

H. C. Kilpatrick, Washington 
Percy W. Phillips, Washington 
Paul E. Shorb, Washington 
Louis Charles Smith, Washington 


England 
Arthur L. Goodhart, Oxford 


Florida 


J. C. Adkins, Gainesville 

Robert H. Anderson, Jacksonville 
Erle B. Askew, St. Petersburg 
M. Caraballo, Tampa 

Richard P. Daniel, Jacksonville 
John Dickinson, St. Petersburg 
James A. Dixon, Miami 

Thomas J. Ellis, Miami 

Herbert U. Feibelman, Miami 
R. H. Ferrell, Miami 

Edward FE. Fleming, Miami 
Russell L. Frink, Jacksonville 
Harry T. Gray, Jacksonville 

Fd W. Harris, St. Petersburg 
Charles Cook Howell, Jacksonville 
F. M. Hudson, Miami 

Richard H. Hunt, Miami 

Harry A. Johnston, West Palm Beach 
Thomas McE. Johnston, Miami 
Henry F. Lilienthal, West Palm Beach 
Sam H. Mann, Jr., St. Petersburg 
M. L. Mershon, Miami 

A. Y. Milam, Jacksonville 

H. P. Osborne, Jacksonville 

W. J. Oven, Tallahassee 

Claude Pepper, Tallahassee 

John A. Rush, Jacksonville 

O. B. Simmons, Jr., Miami 

John P. Stokes, Miami 

C. Fred Thompson, Tampa 

Lewis Twyman. Miami 

C. L. Waller, Tallahassee 
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Georgia 


John A. Sibley, Atlanta 
W. A. Sutherland, Atlanta 


Idaho 


Thomas Madden, Lewiston 
R. P. Parry, Twin Falls 


Illinois 
Ross C. Hall, Chicago 
Charles F. Harding, Jr., Chicago 
Carl R, Latham, Chicago 
Cornelius Lynde, Chicago 
Alexander H. Marshall, Chicago 


Anan Raymond, Chicago 
F. A. Thulin, Chicago 


Indiana 


Michael L. Fansler, Indianapolis 
Denver Harlan, Richm 

Edwin McCarthy, Lafayette 
Walter Myers, Indianapolis 

J. A. Van Osdol, Anderson 


Iowa 


Charles C. Clark, Burlington 
R. F. Clough, Mason City 

J. M. Grimm, Cedar Rapids 
Alan Loth, Fort Dodge 

J. W. Morse, Estherville 
John A. Senneff, Mason City 
Burt J. Thompson, Forest City 


Kansas 


Charles L. Carroll, Great Bend 
Elmer E. Euwer, Goodland 

E. L. Fischer, Kansas City 
W. D. Jochems, Wichita 

O. P. May, Atchison 

LaRue Royce, Salina 


Kentucky 


William W. Crawford, Louisville 
Charles I. Dawson, Louisville 
Henry E. McElwain, Louisville 
Wilbur K. Miller, Owensboro 

S. Y. Trimble, IV, Hopkinsville 
Ernest Woodward, Louisville 


Louisiana 
Herman L. Barnett, New Orleans 
Henry B. Curtis, New Orleans 
Edwin C. Hollins, New Orleans 


Henry G. McMahon, New Orleans 
Esmond Phelps, New Orleans 


Massachusetts 


Raymond P. Baldwin, Boston 
Abraham K. Cohen, Boston 
Charles A. Coolidge, Boston 
James S. Eastham, Boston 
Leon R. Eyges, Boston 
George R. Farnum, Boston 
Henry E. Foley, Boston 
Francis P. Garland, Boston 
L. Cushing Goodhue, Boston 
Willard B. Luther, Boston 
Francis R. Mullin, Boston 
John M. Raymond, Boston 
Albert W. Rockwood, Boston 
Charles M. Storey, Boston 
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Michigan 
James B. Angell, Detroit 
Harold B. Desenberg, Detroit 
Frank B. DeVine, Ann Arbor 
Clifton G. Dyer, Detroit 
Raymond K. Dykema, Detroit 
Cashan P. Head, Detroit 
Victor W. Klein, Detroit 
Joseph A. Murphy, Grosse Pointe i 


Minnesota 


James I. Best, Minneapolis 

Mortimer H. Boutelle, Minneapolis 

A. B. Gislason, New Ulm 

Charles P. Hall, Red Wing 

Stanley B. Houck, Minneapolis 

Leonard Keyes, Columbia Heights 

W. A. Schultz, South St. Paul 

*Royal A. Stone, St. Paul 

Alfred L. Thwing, Grand Rapids 

Byron R. Wilson, Moorhead 

B. F. Wright, Park Rapids 
Missouri 

H. Templeton Brown, St. Joseph 

William S. Hogsett, Kansas City 

Jacob M. Lashly, St. Louis 

Thomas F. McDonald, St. Louis 


John W. Matson, Louisiana 
Ethan A. H. Shepley, St. Louis 


Nebraska 


John F. Cordeal, McCook 
John W. Delehant, Beatrice 
M. M. Maupin, Ogallala 
William C. Ramsey, Omaha 
L. A. Ricketts, Lincoln 
John L. Riddell, York 
Robert B. Waring, Geneva 
Raymond G. Young, Omaha 


cre, 


Nevada 
Albert D. Ayres, Reno 


New Jersey 


Herbert C. Bartlett, Vineland 

Robert K. Bell, Ocean City 

W. E. Brown, Jr., Atlantic City 

James D. Carton, Asbury Park ) 
Lloyd Fisher, Flemington 

Dougal Herr, Hoboken 
Rulif V. Lawrence, Freehold 

Frederick J. Waltzinger, Newark 

Russell E. Watson, New Brunswick 


New York 


George Gordon Battle, New York City 
L. B. Boudin, New York City 

John Fletcher Caskey, New York City 
Joseph P. Chamberlain, New York City 
A. S. Cutler, New York City 

Lewis A. Gilbert, Newark 

John G. Jackson, New York City 
Matthew M. Levy, New York City 
Terence J. McManus, New York City 
A. Newbold Morris, New York City 
Earle S. Warner, Phelps 

C. Dickerman Williams, New York City 
John M. Woolsey, New York City 
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North Carolina 


Claude A. Cochran, Charlotte 
Roy L. Deal, Winston-Salem 
A. J. Fletcher, Raleigh 
Gordon Gray, Winston-Salem 
Stahle Linn, Salisbury 
L. J. Poisson, Wilmington 
John M. Robinson, Charlotte 
George Rountree, Wilmington 
Willis Smith, Raleigh 
Kingsland Van Winkle, Asheville 
Ohio 
William P. Barnum, Youngstown 
J. H. Beatty, Toledo 
Hugh M. Bennett, Columbus 
Homer C. Corry, Springfield 
Joseph S. Graydon, Cincinnati 
Wilby G. Hyde, Chillicothe 
R. K. Landis, Dayton 
Thomas E. Lipscomb, Cleveland 
George R. Murray, Dayton 
Sherman B. Randall, Columbus 
John R. Schindel, Cincinnati 
Chester R. Shook, Cincinnati 
William J. Stevenson, Cleveland 
Theodore H. Tangeman, Columbus 
Roscoe Walcutt, Columbus 
Francis J. Wright, Columbus 


Oklahoma 


Kenneth Abernathy, Shawnee 

W. C. Austin, Altus 

Orel Busby, Oklahoma City 

Harris L. Danner, Oklahoma City 
T. Austin Gavin, Tulsa 

Fred W. Green, Guthrie 

C. B. Holtzendorff, Claremore 

J. S. Lewis, Ponca City 

Leon C. Phillips, Okemak 

F. A. Rittenhouse, Oklahoma City 
R. J. Roberts, Wewoka 

L. A. Rowland, Bartlesville 
Nathan Scarritt, Enid 

A. R. Swank, Stillwater 

James S. Twyford, Oklahoma City 
A. C. Wallace, Miami 


Oregon 
William C. McCulloch, Portland 


Pennsylvania 
Roy G. Bostwick, Pittsburgh 
Drayton Heard, Pittsburgh 
Sterling G. McNees, Harrisburg 
H. E. Marker, Greensburg 
Henry C. Niles, York 
William S. Rial, Greensburg 
Paul G. Rodewald, Pittsburgh 
Maurice Bower Saul, Philadelphia 


South Carolina 


Edgar A. Brown, Barnwell 
Walter M. Dunlap, Rock Hill 
J. Emile Harley, Barnwell 

R. Beverley Herbert, Columbia 
R. M. Jefferies, Walterboro 
A. C. Mann, Greenville 

James B. Murphy, Columbia 
Henry R. Sims, Orangeburg 


South Dakota 
Holton Davenport, Sioux Falls 


Tennessee 
J. W. Canada, Memphis 
Henry E. Colton, Nashville 
Andrew J. Donelson, Memphis 


Texas 


Frank Andrews, Houston 

Charles L. Black, Austin 

Henry P. Burney, San Antonio 

Edward R. Keeberg, Corpus Christi 

S. B. M. Long, Paris 

William McCraw, Austin 

Hardy Moore, Paris 

Will E. Orgain, Beaumont 

R. M. Rowland, Fort Worth 

Alex F. Weisberg, Dallas 

Ralph R. Wood, Houston 
Virginia 

Robert T. Barton, Jr., Richmond 

Albert V. Bryan, Alexandria 

Sterling Hutcheson, Boydton 

O. R. McGuire, Arlington 

David J. Mays, Richmond 

R. R. Parker, Appalachia 


Washington 
Henry Elliott, Jr., Seattle 
Ford Q. Elvidge, Seattle 
Judson F. Falknor, Seattle 
Tracy E. Griffin, Seattle 
S. H. Kelleran, Seattle 
W. G. McLaren, Seattle 
Ben L. Moore, Seattle 
Alfred J. Schweppe, Seattle 
Elias Wright, Seattle 

West Virginia 
D. H. Hill Arnold, Elkins 
Charles C. Baker, Morgantown 
Douglas W. Brown, Huntington 
Harry H. Byrer, Martinsburg 
Rolla D. Campbell, Huntington 
William G. Conley, Charleston 
Ashton File, Beckley 
W. W. Goldsmith, Beckley 
J. O. Henson, Martinsburg 
Thomas B. Jackson, Charleston 
James S. Kahle, Bluefield 
Edward W. Knight, Charleston 
Patrick D. Koontz, Charleston 
Albert W. Laas, Wheeling 
Carney M. Layne, Huntington 
W. L. Lee, Fayetteville 
James C. McManaway, Clarksburg 
J. W. Maxwell, Beckley 
Ronald F. Moist, Clarksburg 
Tusca Morris, Fairmont 
Frank W. Nesbitt, Wheeling 
B. J. Pettigrew, Charleston 
George E. Price, Charleston 
Ira FE. Robinson, West Virginia 
H. D. Rummel, Charleston 
D. J. F. Strother, Welch 
James K. Thomas, Charleston 


Wisconsin 
Charles L. Aarons, Milwaukee 
Walter T. Bie, Green Bay 
Edward J. Hart, Waupaca 
John P. McGalloway, Fond du Lac 
William Ryan, Madison 


Philippines 


Jose Abad Santos, Manila 
Pedro Ma. Sison, Manila 
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